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The Tax Court of the United States 
Docket No. 124738 


THE STUART COMPANY, 
Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent, 


DOCKET ENTRIES 
1946 
Nov. 12—Petition received and filed. Taxpayer no- 
tified. Fee paid. 
Nov. 18—Copy of petition served on General Coun- 
sel. 
Dee. 31—Answer filed by Genera] Counsel. 
Dec. 31—Request for hearing at Los Angeles, Cali- 
fornia. 
1947 


Jan. 3—Notice issued placing proceeding on Los 
Angeles, Calif., calendar. 
Service of answer and request made. 


Dec. 8—Hearing set 1/26/48—Los Angeles, Cali- 
fornia. 
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1948 
Jan. 28, 
PL all), 

& 31—Hearing had before Judge Harron on 
merits. Motion of petitioner to amend 
petition—Granted. Amended answer filed 
by respondent. Appearance of Robert H. 
Duulap, as counsel, filed. Petitioner’s brief 
3/16/48. 

Respondent’s brief 4/16/48. Petitioner’s 
reply brief 5/17/48. 

Feb. 20—Transcript of hearing 1/28/48 filed. 

Feb. 20—Transcript of hearing 1/29/48 filed. 

Feb. 20—Transcript of hearing 1/30/48 filed. 

Feb. 26—Transcript of hearing 1/31/48 filed. 


Mar. 10—Answer to amendment to petition filed by 
General Counsel. 3/11/48 Served. 

Mar. 16—Brief filed by taxpayer. 3/17/48 Copy 
served. 

Apr. 16—Reply brief filed by General Counsel. 

May 5—Motion to correct error in respondent’s 
reply brief, filed by General Counsel. 
5/0/48 Granted. 

May 17—Replv brief filed by taxpayer. 5/18/48 
Copy served. 

1950 

June 30—Memorandum findings of fact and opinion 
rendered, Judge Harron. 
Decision will be entered under rule 50. 
Copy served. 
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1950 
Aug. 22—Respondent’s computation filed. 
Aug. 25—Hearing set 9/27/50 on settlement. 
Sept.21—Consent to respondent’s computation filed. 
Sept.22—Decision entered. Judge Harron. Div. 13. 
Dec. 21—Petition for review by U. 8S. Court of Ap- 
peals for the Ninth Cireuit filed by tax- 
payer. 
Dec. 22—Proof of service filed. 
Dec. 21—Designation of contents of record on re- 


view filed by taxpayer with proof of serv- 
ice acknowledged thereon as of 12/22/50. 


Dec. 21—Petition for review by U. 8S. Court of Ap- 
peals for the Ninth Circuit filed by Gen- 
eral Counsel. 


Dee. 28—Proof of service of petition for review 
sent to taxpayer filed. 


Dec. 28—Proof of service of petition for review 
sent to counsel for taxpayer filed. 


1951 
Jan. 8—Statement of points filed by General Coun- 
sel with statement of service by mail 
thereon. 


Jan. 8—Statement of Non-Diminution of Record 
filed by General Counsel with statement of 
service thereon. 
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1951 


Jan. 15—Statement of points and designation of 
parts of the record to be printed filed by 
taxpayer with acknowledgment of service 
thereon. 


Jan. 15—Further designation of contents of record 
on review filed by taxpayer with acknowl- 
edgment of service thereon. 


[Title of Tax Court and Cause. ] 
PETITION 


The above-named petitioner hereby petitions for 
a redetermination of the deficiencies set forth by 
the Commissioner of Internal Revenue in his notice 
of deficiency (Bureau symbols LA:IT:90D:PAK), 
dated August 16, 1946, and as a basis of this pro- 
ceeding alleges as follows: 


1. The petitioner is a corporation with its 
principal office at 234 East Colorado Street, Pasa- 
dena 1, California. The returns for the periods 
here involved were filed with the Collector for the 
Sixth District of California. 


2. The notice of deficiency (a copy of which is 
attached and marked Exhibit A) was mailed to the 
petitioner on or about August 16, 1946. 


3. The taxes in controversy are income taxes, 
declared value excess-profits taxes and _ excess- 
profits taxes for the following years and in the fol- 
lowing amounts: 
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Declared Value 


Ineome Excess-Profits [ixcess-Profits 
Year Ended Taxes Taxes Taxes 
Mareh 31, 1943........ $1,733.81 $ 263.70 $ 8,495.95 
March 31, 1944........ — = 52,808.66 
March 31, 1945........ 287.13 6,591.80 67,286.82 


4. The determination of taxes set forth in the 
said notice of deficiency is based upon the following 
errors: 

(a) he respondent erred in disallowing as de- 
ductions for the taxable years ended March 31, 
1943; March 31, 1944, and March 31, 1945, royalties 
paid in the respective amounts of $17,485.32, $57,- 
189.47 and $94,637.96. 

(b) The respondent erred in determining that 
said royalty payments were capital expenditures. 

(ec) If the Court should find that the above- 
referred to payments are not in the nature of roval- 
ties, then the respondent erred in disallowing said 
payments as deductions in the years indicated for 
the reason that said payments were made solely for 
the cancellation of an onerous contract. 

(d) The respondent erred in disallowing as a 
deduction for the taxable year ended March 31, 1943, 
the entire lump sum payment made during that 
year of $35,000.00 under the agreement of cancella- 
tion of the above-referred-to contract. 

(e) The respondent erred in failing to allow as 
a deduction from income the sum of $2,023.81, inter- 
est paid by petitioner during the taxable year ended 
March 31, 1943. 

(f) The respondent erred in failing to allow as 
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a deduction from income for the taxable year ended 
March 31, 1943, the sum of $5,286.83 as a net op- 
erating loss carryover. 


5). The facts upon which the petitioner relies as 
the basis of this proceeding are as follows: 

(a) Petitioner is a corporation organized and 
existing under and by virtue of the laws of the 
State of California. Petitioner is now and since the 
date of its incorporation on or about March 27, 
1941, has been engaged in the sale and distribution 
of vitamin food concentrates, with its principal 
office at 234 East Colorado Street, Pasadena 1, Cali- 
fornia. 

(b) On or about May 5, 1941, petitioner, The 
Vita-Food Corporation and Shaler Food Products 
Company entered into an agreement under the 
terms of which The Vita-Food Corporation was to 
manufacture and petitioner was to sell and dis- 
tribute certain vitamin food concentrates to be 
known as “Une Stuart Pormula, 2 

(ec) Operations under the above-referred-to con- 
tract were never satisfactory or profitable to the 
petitioner for many reasons. Chiefly, the pricing 
arrangement did not permit petitioner to make a 
profit and the product which The Vita-Food Cor- 
poration supplied was inferior and undependable in 
qualitv. As a result, disputes arose and on or about 
November 28, 1942, petitioner and The Vita-Food 
Corporation entered into Agreement of Settlement 
of Litigation and Cancellation of Contract. 

(d) Under the above-referred to agreement of 
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cancellation of contract, petitioner agreed to pay 
The Vita-food Corporation, and did pay as indi- 
cated upon its returns for the years here in question, 
the sums of $35,000.00 upon execution of the agree- 
ment, $40,000.00 at the rate of $4,000.00 per month 
and $122,700.00, payable as royalties based upon 
units of vitamin concentrates sold. 

(e) Petitioner did not make any part of said 
payments for the purpose of acquiring a capital 
asset, but did make all of said payments as royalties 
and/or for the cancellation of an onerous contract. 
Notwithstanding this fact, the respondent has er- 
roneously and illegally determined that all of said 
payments were capital expenditures made for the 
acquisition of a capital asset. 

(f) Petitioner is informed and believes and 
upon such information and belief alleges that if it 
was not at all times the owner of the trade name 
“The Stuart Formula,’’ that registration of such 
trade-mark was cancellable wpon petition to the 
United States Patent Office by petitioner. Notwith- 
standing this fact, the respondent has erroneously 
and illegally determined that the above-referred-to 
payments were made for the purpose of acquiring 
exclusive right to the use of said trade name. 

(g) Petitioner is informed and _ believes, and 
upon such information and belief alleges, that the 
name ‘The Stuart Formula”? was without value at 
the time the above-referred-to agreement of cancel- 
lation of contract was entered into. Notwithstanding 
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this fact, the respondent has erroneously and il- 
legally determined that all the payments made by 
petitioner under said agreement of cancellation of 
contract were made for the purpose of acquiring 
exclusive right to the use of said trade name. 

(h) Under dates of September 12, 1942; Septem- 
ber 23, 1942, and September 30, 1942, petitioner 
made payments of interest totaling $2,023.81 upon 
notes of Shaler Food Products Company, which 
petitioner assumed as a result of a merger between 
petitioner and the Shaler Food Products Company 
on or about July 3, 1942. Notwithstanding this fact, 
the respondent has erroneously and illegally failed 
to allow said interest payments as a deduction for 
the taxable vear ended March 31, 1948. 

Gi) As a result of and in connection with the 
above-referred-to merger of the Shalter Food Prod- 
ucts Company and petitioner, petitioner became 
entitled to the net operating loss of the Shaler Food 
Products Company in the amount of $5,286.83. 
Notwithstanding this facet, the respondent has er- 
roneously and illegally failed to allow said net op- 
erating loss as a deduction for the taxable year 
ended Mareh 31, 1943, in accordance with the pro- 
visions of Section 122 of the Internal Revenue Code. 

Wherefore, petitioner prays that The Tax Court 
of the United States hear this proceeding and re- 
determine the aforesaid deficiency, in accordance 
with the rights of the petitioners in the premises; 
that overpayment be determined by reason of addi- 
tional deductions allowable as alleged herein, the 
amount of which may be determined under Rule 50; 
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and grant such other and further relief, including 
refunds, as to it may seem just and proper. 


/s/ A. CALDER MACKAY, 
/s/ ARTHUR McGREGOR, 
/s/ HOWARD W. REYNOLDS, 
/s/ F. EDWARD LITTLE, 
Counsel for Petitioner. 
Of Counsel: 
/s/ ROBERT H. DUNLAP. 


State of California, 


County of Los Angeles—ss. 


Arthur Hanisch and Ludwig Lauerhass, being 
duly sworn, depose and say: That they are Presi- 
dent and Assistant Treasurer, respectively, of The 
Stuart Company, the petitioner named in the fore- 
going Petition; that they are duly authorized to 
verify the same; that they have read the said Peti- 
tion and know the contents thereof; that the same 
is true of their own knowledge, except as to these 
matters which are therein stated on information or 
belief, and as to those matters they believe it to be 
true. 

/s/ ARTHUR HANISCH, 
/s/ LUDWIG LAUERHASS. 

Subseribed and sworn to before me this 7th day of 

November, 1946. 


[Seal] /s/ MARJORIE M. McADAM, 
Notary Public in and for the County of Los Angeles, 
State of California. 


My Commission Expires Aug. 18, 1947. 
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EXHIBIT A 


Treasury Department 
Internal Revenue Service 
417 South Hill Street 
Los Angeles 13, California 
August 16, 1946 
Office of 
Internal Revenue Agent 
in Charge 
Los Angeles Division 
LA :IT :90D:PAK 
The Stuart Company 
234 East Colorado Street 
Pasadena 1, California 


Gentlemen: 


You are advised that the determination of your 
income tax liability for the taxable years ended 
Mareh 31, 1943, 1944 and 1945, discloses a deficiency 
of $2,020.94 for the taxable years ended March 31, 
1943, and March 31, 1945, and an overassessment of 
$142.15 for the taxable year ended March 31, 1944, 
and that the determination of your declared value 
excess-profits tax hability for the taxable years 
ended March 31, 1948, and 1945, discloses a defi- 
ciency of $6,855.50, and that the determination of 
your excess profits tax hability for the taxable years 
ended March 31, 1943, 1944 and 1945, discloses a 
deficiency of $128,591.43, as shown in the statement 
attached. 
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In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency or deficiencies mentioned. 

Within 90 days (not counting Saturday, Sunday 
or a legal holiday in the District of Columbia as 
the 90th day) from the date of the mailing of this 
letter, you may file a petition with The Tax Court 
of the United States, at its principal address, Wash- 
ington, D. C., for a redetermination of the deficiency 
or deficiencies. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, Los 
Angeles, California, for the attention of LA:Conf. 
The signing and filing of this form will expedite the 
closing of your return(s) by permitting an early 
assessment of the deficiency or deficiencies, and will 
prevent the accumulation of interest, since the in- 
terest period terminates 30 days after filing the 
form, or on the date assessment is made, whichever 
is earlier. 


Very truly yours, 
JOSEPH D. NUNAN, JR., 
Commissioner. 
By GEORGE D. MARTIN, 
Internal Revenue Agent in 
Charge. 
Enclosures: 

Statement 

Form of Waiver 

Form 848 
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Statement 
LA:IT :90D :PAK 
The Stuart Company 
234 East Colorado Street 
Pasadena 1, California 


Tax Liability for the Taxable Years 
Ended March 31, 1943, to 1945, Inclusive 


Income Tax 


Over- 

Year Ended Liability Assessed assessment Deficiency 
Mareh 31, 1948...... $ 1,733.81 $ 0.00 — $ 1,733.81 
March 31, 1944...... 1,847.66 1,989.81 $142.15 — 
March 31, 1945...... 2,000.02 Pa 2s <3) = 287.13 

DOTA Sce eee $ 6,440.99 $4,562.20 $142.15 ¢$ 2,020.94 
Deelared Value Excess-Profits Tax 
March 31, 1948...... $ 263.70 = ¢ 0.00 oe $ 263.70 
March 31, 1945...... 6,591.80 0.00 — 6,591.80 
i Otal sae $ 6,855.50 ¢ 0.00 $ 6,855.50 
Excess-Profits Tax 
Mareh 31, 1948...... $ 8,495.95 $ 0.00 — $ 8,495.95 
March 31, 1944...... 52,808.66 0.00 — 52,808.66 
Mareh 31, 1945...... 73,635.63 6,348.81 = 67,286.82 
ota|S. «1 es $134,940.24 $6,348.81 $128,591.43 


In making this determination of your tax liability careful consid- 
eration has been given to the reports of examination dated Novem- 
ber 16, 1945, and June 5, 1946. 

In your returns for the taxable years ended March 31, 19438, March 
31, 1944, and March 31, 1945, there are elaimed deductions for roy- 
alties in the respective amounts of $17,485.32, $57,189.47 and 
$94,637.96. The claimed deduetions are disallowed because they 
represent capital expenditures. 

For the taxable year ended March 31, 1948, and prior taxable years 
you claimed deductions for bad debts on the basis of specifie bad 
debts. For the taxable years ended March 31, 1944, and Mareh 31, 
1945, you claimed deductions for additions to reserve for bad debts. 
Since you did not secure permission from the Commissioner to change 
the method of aecounting for bad debts for the taxable years ended 
March 31, 1944, and Mareh 31, 1945, the deductions claimed for addi- 
tion to reserve for bad debts for those years are disallowed and, in 
Jiew thereof, deduetions are allowed for debts whieh became worthless 
and were charged to the reserve for bad debts. 

The overassessment shown herein will be made the subject of a 
certificate of overassessment which will reach you in due course 
through the office of the collector of internal revenue for your dis- 
triet, and will be applied by that official in aceordance with section 
322(a) of the Internal Revenue Code, provided that you fully protect 
yourself against the running of the statute of limitations with respect 
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to the apparent overassessment referred to in this letter, by filing 
with the collector of internal revenue for your distriet, a claim for 
refund on form 848, a copy of which is enclosed, the basis of which 
nay be as set forth herein. 


ADJUSTMENT TO NET INCOME 
Taxable Year Ended March 31, 1943 


Net income as diselosed by return (loSS)...........-..0.2:.2:20e0000- $( 962.80) 
Unallowable deduction : 

(a) Deduction for royalties disallowed........................ 17,458.32 
MPMI MN CPO IISLCT. ....-.-..-.5..c-n-.---ncoe-nenccaencenensecenseoeasonencntece $16,495.52 


EXPLANATION OF ADJUSTMENT 
(a) This adjustment has been previously explained. 


COMPUTATION OF DECLARED VALUE EXCESS-PROFITS 
TAX 


Taxable Year Ended March 31, 1943 
POMS CIM CM TOIIIS UCC. .5.-..2+ecceosecue-sseonrenoasuas-nocoucntnetescarbesscecatense $16,495.52 
4ess: 10% of $125,000.00 value of capital stock as de- 
elared in eapital stoek tax return for the year ended 
APOE CID, 1S 42a Pe 12,500.00 


Net ineome subject to deelared value excess-profits tax...... $93,095.52 
Deelared value excess-profits tax: 


MRE GUROIMEE ROOD. O2........ 2. -aececsecceeeeeseceseeeaeenadcececccesecseccesenees $ 263.70 
Sorreet declared value excess profits tax liability................ $ 263.70 
Deelared value exeess-profits tax assessed : 

Original aecount No. N.C. 16249... oe cece $ 0.00 
Defieiency of deelared value exeess-profits tax.........000.....0... $ 263.70 


Excess-Profits Net Income 
Taxable Year Ended March 31, 1943 


Inasmuch as you did not file a eorporation excess-profits tax return 
for this taxable year your excess profits net ineome has been deter- 
nined as follows: 

EONS: 26 SIC eee $16,495.52 
Addition: 

(a) 50% of interest on borrowed capital $3,177.21 

(b) Adjustment of net operating loss 


Bid TOM Mees... oeescanecnennvecescenncosencee 1,496.71 4,673.92 

Ny os co. oc cao ecoscsanccvssdaecccceccccnseccveesevaseeececettreccoe™ $21,169.44 
Reduction : 

(c) Declared value exeess-profits taX..............20.:0000++ 263.70 


Exeess-profits net ineome determined....................-....:-:00000++ $20,905.74 
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EXPLANATION OF ADJUSTMENTS 


(a) The deduction claimed for interest is reduced by 50% of the 
interest on borrowed capital, in accordance with section 711 (a) (2) 
(B) of the Internal Revenue Code. 

(b) The net operating loss deduction of $6,462.14, representing a 
net operating loss carryover from the taxable year ended March 31, 
1942, and claimed as a deduction in computing net income on your 
return is decreased by $1,496.71 representing 50% of interest on 
borrowed capital for that taxable year, in accordance with section 
711 (a)2(1) of the Internal Revenue Code. 

(c) A deduction is allowed for declared value excess-profits tax in 
the amount of $263.70. 


INVESTED CAPITAL 
Taxable Year Ended March 31, 1948 


Since no corporation exeess-profits tax return was filed for this 
year your invested capital is determined as shown in the following: 


(a) Mouity investedica pita. ...2........ eee ee $ 2,188.35 
(b) Average borrowed invested capital... cee cece: 42,737.27 
Invested? capital adetermined..2..... 2. ee $44,925.62 


(a) The amount of equity invested capital $2,188.35, is determined 
as shown in the following: 


Money paid in tor stock =. ...J.. 2. $ 1,000.00 

Property paid in for stock during yeav...... $1,000.00 

Average daily amount ($1,000.00x274/865) ww... 750.68 
Potal.ccenuleen ee $ 1,750.68 

25% @t new capital... 437.67 

Equity invested eapital determined...................-...------- $ 2,188.35 


(b) It has been determined that vou had average borrowed eapital 
of $85,474.53 for this year, of which 50 per centum, or $42,737.27, is 
ineludible in invested capital in aeeordance with section 719 (hb) of 
the Internal Revenue Code. 


COMPUTATION OF UNUSED EXCESS-PROFITS CREDIT 
CARRYOVER 


Taxable Year Ended March 31, 1943 
Tt has been determined that you had an unused excess-profits eredit 
earryvover from the taxable year ended March 31, 1942, of $2,871.75 
as shown in the following: 


Money pane tor Stack... 222. $ 975.34 
Bove Ob Neweea piel s...:..2208i ant cee ee 243.84 
Average borrowed invested capital.......... 34,677.68 
Iiivesced Capital... ot. an $35,896.86 
Excess-profits credit (8% of $35,896.86).................... $ 2,871.75 
Exeess-profits net imcome..2...22-.. 0.00 


Unused excess-profits credit... eee $ 2,871.75 
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COMPUTATION OF EXCESS-PROFITS TAX 
Taxable Year Ended March 31, 1943 


BNO G MU SETICE: ITI COMNIC... 2... 000-00 -annccscn-seneeeseesensenensccnesseouesaee $20,905.74 
Mee PCCMIC CXCTAPLION ........-.:.c..-c--s-csecceseeeeeeees $5,000.00 
Exeess-profits eredit 
(8% of $44,925.62 invested capital)... 3,594.05 
Unused excess-profits eredit carryover..... 2,871.75 11,465.80 


Adjusted excess-profits net inCOME.............0.......ceeeeceeeeceeeee $ 9,439.94 
Excess-profits tax : 
L0G OL G80) CE eee $ 8,495.95 


(Limitation under section 710(a) (1) (B) 
not applicable) 


Merreet excess-profits tax liability....................2........-..ccc0 $ 8,495.95 
Excess-profits tax assessed (no return filed)... 0.00 
MeCICMCyOEPCNCCSS-DIOLItS CAX_......--<.--.s.---eec-ccescececscneseaneceeeee $ 8,495.95 


COMPUTATION OF INCOME TAX 
Taxable Year Ended March 31, 1943 


MMBC OAC MAC I ISUCC......-..--..--n.--c.----2cceeasencanarscecenserenseocenserecceens $16,495.52 
Less: Income subject to excess-profits tax........ $9,439.94 

Declared value excess-profits tax.............. 263.70 9,703.64 
Meg elec (TILCOIMNG. .........-.----2-----ceesccansenocaseenecesnncceenecconces $ 6,791.88 
TRESS TCL TCC $ 6,791.88 


Income tax: 
Normal tax: 


ee cero 60,000 00..........2...:.2c-ccecseecsseees $ 750.00 
Sy ONE ATED ESS 304.62 ¢$ 1,054.62 
Surtax : 

UV Oo CESS (A S: S n 679.19 
Bemecoumimeomertax, MADILILY.............---2-.-.--ocsecesoccescesnececencanes $ Wisa.5l 
Income tax assessed: 

Original, Account No. NC 16249....00002. ee None 


Mr ClOMEY POU MIMCOING CAX..............-...-00.c00.-ncecc-ececescaceenecneeanenees $ 1,733.81 
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ADJUSTMENTS TO NET INCOME 
Taxable Year Ended Mareh 31, 1944 
Net ineome as disclosed by return.................ccccccecseceesseeeeseeee $ 7,740.04 
Unallowable deductions and additional ineome: 
(a) Deduetion for royalties disallowed.... $57,189.47 
(b) Addition to reserve for bad debts 


disalilonmed......:ceememee een eens 1,507.14 
(e) Net operating loss deduetion 
disallowed:.:.......2= ne oe 962.80 
(d) Reeoveries on bad debts eredited to 
POSET VG cect c. ac eee 1,598.23 $61,257.64 
Total. ..oc...::atcest een $68,997.68 
Additional aeaehen 
(e) Bad debts charsedtoll......222.... 677.28 
Neti income adjusted, ..:.cc-ccc0.:cc. 2c $68,320.40 


EXPLANATION OF ADJUSTMENTS 


(a) This adjustment has been previously explained. 

(b) and (e) As previously stated you did not seeure permission 
from the Commissioner to change from the specifie charge-off method 
of aeeounting for bad debts to the reserve basis. Aecordingly, the 
addition to reserve for bad debts claimed in your return in the amount 
of $1,507.14 is disallowed and, in lieu thereof, a deduction is allowed 
in the amount of $677.28 representing debts whieh beeame worthless 
in the taxable year and were eharged off. 

(e) The net operating loss deduetion of $962.80, representing a net 
operating loss earryover from the taxable year ended Mareh 31, 1948, 
is disallowed beeause it has been determined that you had a net in- 
come, instead of a loss, for that year. 

(d) Recoveries on bad debts charged off prior to this taxable year, 
in the amount of $1,598.23 were eredited to reserve for bad debts in 
your return. Sueh amount is here added to your ineome. 

ADJUSTMENTS TO EXCESS-PROFITS NET INCOME 
Taxable Year Ended March 31, 1944 
Exeess profits net ineome as diselosed by return.................... $10,471.80 
Additional ineome and unallowable deduetions: 
(a) Deduetion for royalties disallowed.... $57,189.47 
(b) Addition to reserve for bad debts 


lig au One Gl oe aoc. cuisek eee 1,507.14 
(e) Net operating loss deduetion 
GisadllQwwied fe, a: cctec:-.z:o0ee ee ee 962.80 
(d) Reeoveries on bad debts eredited to 
TOS@UVC Ge ce otte oscars ee ee 1,598.23 $61,257.64 
Total 22.2 tei $71,729.44 
Additional deduetion : 
(e) Bad debts chareed Off... 677.28 
Exeess profits net income adjusted 2.2.2 eee $71,052.16 


(a), (b), (e), (d) and (e) These adjustments are the same as made 
to net ineome and previously explained. 
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ADJUSTMENTS TO INVESTED CAPITAL 
Taxable Year Mnded March 31, 1944 


mavested capital as disclosed by return......-..-..... eee $45,776.80 
Additions: 

(a) 25 per cent of increase of new capital... 500.00 
eee Fecmcapital ad JUuSted................-..--------c-ccecsecsnenncecenenaeseneens $46,276.80 


EXPLANATION OF ADJUSTMENTS 
(a) There is added to the invested capital shown by your return 
the amount of $500.00 representing 25 per cent of new capital paid 
in during a taxable year beginning after Deeember 31, 1940, not pre- 
viously elaimed by vou in aecordanee with seetion 718 (a) (6) of the 
Internal Revenue Code. 
COMPUTATION OF EXCESS-PROFITS CREDIT 
Taxable Year Ended March 31, 1944 
Be SUCCNCAD IAL HUJUSLEC..........-----.--.encacerncecesceeoceersecteocsencenceace $46,276.80 
Excess-profits eredit (8% of $46,276.80) oo lee 3,702.14 
COMPUTATION OF EXCESS-PROFITS TAX 
Taxable Year Ended Mareh 31, 1944 
Tentative tax under section 710(a) (6) (A) Internal Revenue Code 


BMC Sn ICOMES MEL IMICONIC._.......---.--.------2--ceseccccenenonecsaccescseesaenes $71,052.16 
Mees OPeciic CXEMPtiON ...........-....-..--...2-.0cccs0n0e $5,000.00 
HN ee se VOlits CYCCit........-.-.---.cce-eccnecconeeco-- 3,702.14 8,702.14 
Adjusted exeess-profits net Income..........2....2.0..ecceteeeeeeeeeeeee $62,350.02 
(By) SO Ol Ae a1] C2 ee eee 56,115.02 
Surtax net income computed without reference to the 
CPCQM@PFOVICCH IM SCCLION 26(€).......-.c--n--ccecccecceoeccecssenee $68,320.40 
DG Oi, Seater se 0 [Sine a $54,656.32 
Berm necGmentax (AS NClOW )..........--....-.--0.ccesscesestecnccocnesenesees 1,512.00 
(CD) EA ase CS ee $53,144.32 
Tentative tax under seetion 710(a) (6) (A) (lesser of items 
Te, MY ee occa o oan ew se insendndccenscdchaivinceccacaecccescscevaces $53,144.32 
Tentative tax under section 710(a) (6) (B) I.R.C. 
MPRCOSS-PFOHtS NEt INCOMEC................0c0c000 22 -eceeeeeeceoeecececereeceeee $71,052.16 
Less: Specifie exemption .................seeeeeeeeeee $10,000.00 
HGNCESS-PIONLS e1edit......................-0.-000.--- 3,102.14 13,702.14 
Adjusted excess-profits net INcOME...........2-.-eee cee eeeeeeeeeneeeeee $57,350.02 
(@Q)) SE Ol GSCI S10] 0 (7A $54,482.52 
Surtax net income computed without referenee to the 
eredit provided in section 26 (€).......-.......-..::scsssccsesees $68,320.40 
OG 2 OO noo. sascnecesneesesecececencesenceacsenseecons $54,656.32 
Piscomuncome tax (as below)..........-..2:...-::.cs--c-<-- 2,862.00 
C0) Stallety 160s aga pane poe eer $51,794.32 
Tentative tax under seetion 710 (a) (6)(B) 
ee--momitems (a) and (b) )_.....-...---....-...-.---.0ccceccsece $51,794.32 


Excess-profits tax under section 710(a) (6) I.R.C. 
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1. Tentative tax under section 710(a) (6) (A).........0.....-2.-... $53,144.32 
2. Tentative tax under section 710(a) (6) (B).......0000.2.. $51,794.32 
3. Number of days im taxable year....20....2.. 2 366 
4. Number of days before January 1, 1944.......0..00000 0. 275 
5. Number of days after December 31, 1943......0.00000000.... Oil 
6. Portion of item 1 which item 4 bears to item 3 
(279/30 OK 58, 144 82 i oo occieceseacsee ce $39,930.84 
7. Portion of item 2 which item 5 bears to item 3 
(OU/SOG5R OU T9432 Vi ions... 12,877.32 
Correct excess-profits tax liability 
(sum: of atems Gand: 1)..00c..0:52 oe $52,808.66 
Excess-profits tax assessed : 
Original, AcconmiaNowN@ 801485... 2 ee 0.00 
Deficiency of excess-profits tae. eee $52,808.66 


COMPUTATION OF INCOME TAX 
Taxable Year Ended March 31, 1944 


Tentative tax under section 108(b) (1) (A) I.R.C. 


Net: INCOME ..4..0:6c. 2 ee $68,320.40 
Less: Income subject to excess-profits tax... 62,350.02 
Normal-tax meieincomt:. 2.2... ee $ 5,970.38 
Surtax Melo Meome: 2.0.5... $ 5,970.38 


Income tax: 
Normal tax: 


Is Opec $0,000:00 2... ee ene $750.00 
Wo egos 076: V0........ eee 164.96 ¢ 914.96 

Surtax: 

1096: Ole po 3B ....012.. nae $ 597.04 
Tentative tax under section 108(b) (1) (A)... $ 1,512.00 
Tentative tax under section 108(b) (1) (B) IRC. 

Net In COM@ ieee Ses act noice $68,320.40 
Less: Income subject to excess-profits tax... eee 97,390.02 
Normaletax: net IMeonie.......:..-..00ee ee $10,970.38 
SUTtAX NCE AINCONIG 2 ..........2.c:2c ee 10,970.38 


Income tax: 
Normal tax: 


159% or 3.00000... $ 750.00 
it @eort5 010 36.) ee 1,014.96 $ 1,764.96 


Surtax: 
10%: of $10,970.36... 1,097.04 


Tentative tax under section 108(b) (1) (B)......00.0 $ 2,862.00 
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income tux under section 108(b) (1) I.B.C. 


l. Tentative tax under section 108(b) (1) (A)... $ 1,512.00 
fe Tentative tax under section 108(b) (1) (B)......000 2,862.00 
mevumber or days in taxable yea .....-.................-.cccceesoes: 366 
L. Number of days before January 1, 1944....0000 275 
5. Number of days after December 31, 1948... 9] 
3. Portion of item 1 which itein 4 bear's to item 3 

220 10S 924 Rae $ 1,136.07 
1. Portion of item 2 which item 5 bears to item 3 

MOUSSE COL OM) sce. cceiec.ccc ccaecccce cee cnsaccecceeesneacceats 711.59 
Sorrect income tax liability (sum of items 6 and 7)............ $ 1,847.66 
Income tax assessed : 

Original, Aecount No. Aug. 410040....0000022 ee 1,989.81 

Mryerassessinent Of IMCOME tAX..............-e-ccceecceeeecceneeceeeceeeenses $ 142.15 


ADJUSTMENTS TO NET INCOME 
Taxable Year Ended Mareh 31, 1945 


Meminicomerdsediscloscd by return.............--.--..0..-0... Celga2oee 
Additional income and unallowable deductions: 

(a) Deduction for royalties disallowed $94,637.96 

(b) Reeoveries of bad debts.................... 476.70 Gor EGG 


iL PIOCGLUO. SCs eee ener $112,437.91 
EXPLANATION OF ADJUSTMENTS 


(a) This adjustment has been previously explained. 

(b) During the taxable year you eredited reeoveries of bad debts 
n the amount of $476.70 to the reserve for bad debts, and charged 
the reserve for bad debts with the amount of $677.28 representing 
worthless debts. It has been determined that the amount of bad debts 
sharged to the reserve $677.28, is properly allowable for the taxable 
year ended March 31, 1944, and has been allowed for that taxable 
year. The amount of recoveries on bad debts, previously charged off, 
made during this taxable year, $476.70 is added to income. 


COMPUTATION OF DECLARED VALUE EXCESS PROFITS 
TOROS 


Taxable Year Ended March 31, 1945 
ARETE 2 TSG ene $112,437.91 
Less: 10% of $500,000.00 value of capital stock as de- 
elared in eapital stock tax return for the vear 
Send od incite OG 30,000.00 


Net income subject to declared value excess-profits tax... 62,437.91 
Less: Amount taxable @ 6.6% (5% of $500,000.00)........ 25,000.00 
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Balance taxable at 19,2002 oir. ee $ 37,437.91 
Declared value excess-profits tax : 
60% of $25, O00M OG 2.2. 2 eee $1,650.00 

13.2% of S374 ae ONee seen 2) 4,941.80 
Correct declared value excess-profits tax liability.............. 6,591.80 
Declared value excess-profits tax assessed : 

Original, Account No. July 410048...W. We eeeeeee None 
Deficiency of declared value excess-profits tax...........0........ $ 6,591.80 


ADJUSTMENTS TO EXCESS-PROFITS NET INCOME 
Taxable Year Ended March 31, 1945 
Excess-profits net income as disclosed by return................ $ 21,782.58 


Additional income and unallowable deductions: 
(a) Deduction for royalties disallowed $94,637.96 


(b) Recoveries on bad debts...............---- 476.70 95,114.66 
VOGAL coc... 20nccccd oe seee ee eee eee $116,897.24 
Additional deduction : 

(c) Declared value excess-profits tax...............::--0--0--- 6,591.80 
Excess-profits net income adjusted..............---ccceseesseceeceeeees $110,305.44 


EXPLANATION OF ADJUSTMENTS 


(a) and (b) These adjustments are the same as made to net 
income and previously explained. 
(c) A deduction is allowed for declared value excess-profits tax, 
not previously claimed by you, in the amount of $6,591.80. 
ADJUSTMENTS TO INVESTED CAPITAL 
Taxable Year Ended March 31, 1945 
Invested capital as disclosed by retvrn...........--.ceeeeeeeeeeee $54,463.20 
Additions: 
(a) Accumulated earnings and profits 
at beginning of taxable year.......... $12,793.30 
(b) 25 per cent inerease of new capital 500.00 13,293.30 


Invested capital adjusted.....4..5.:8 nn $67,756.50 


EXPLANATION OF ADJUSTMENTS 


(a) In your return you did not include in invested capital any 
amount of accumulated earnings and profits at the beginning of the 
taxable year. It has been determined that you had accumulated earn- 
ings and profits at the beginning of the taxable year in the amount 
of $12,793.30. 

(b) There is added to the invested capital shown by your return 
the amount of $500.00 representing 25% increase of new capital paid 
in during a taxable year beginning after December 31, 1940, not pre- 
viously claimed by you, in accordance with section 718(a)(6) of the 
Internal Revenue Code. 
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COMPUTATION OF EXESS-PROFITS TAX 
Taxable Year Ended March 31, 1945 


Be ep HUM CU IMICONBC. .. ....-...00.s0s-2<s--cce-n-eo-eos---ececneeceataceccee $110,305.44 
Less: Specific exemption .........00000. eee $10,000.00 
Excess-profits credit (8% of $67,756.50 
MECC “CADILAL) .......-ccceseeseasencennee 5,420.52 15,420.52 
Adjusted excess-profits net iNCOMC..............0..ce eee eee ee eee $ 94,884.92 
Excess-profits tax: 
(20) VS, OE eter Ss) Ae ae $ 90,140.67 
Surtax net income computed without reference to the 
credit provided in section 26(€) 0.0... cece eeee $105,846.11 
0oG Ol Sollee 4 0S (eens ens eee aie 84,676.89 
Meee imcomertax (AS DelOwW).........2:..c-:c:---ccevecce-c-sceeeeseesnees 2,859.52 
UD) Lee 2y03) i ee rr $ 81,817.37 
Total excess-profits tax (lesser of items ae and (b))...... $ 81 817. 37 
Less: Credit allowable—Section 784 I.R.C.....000 8, 181.74 
Correct excess-profits tax liability... 22... eee eeteeee $ 73,635.63 
Excess-profits tax assessed: 
Original, Account No. July 400019............ $7,054.23 
Less: Credit allowed—Section 784............ 705.42 6,348.81 
Deficiency of excess-profits tax...........-..--:ccce-ceceeoceeceseecos eee $ 67,286.82 


COMPUTATION OF INCOME TAX 
Taxable Year Ended March 31, 1945 


ok ROIS CSUs eee $112,437.91 
Less: Income subject to excess-profits tax.... $94,884.92 

Declared value execess-profits tax.......... 6,591.80 $101,476.72 
Normal-tax net income................ - $ 10,961.19 
RES TRE TOG $ 10,961.19 


Income tax: 
Normal tax: 


Wee cmon $0,000.00.............-.-...--.-------+--- $ 750.00 
17 CVE CSS 81 Ls ee 1,013.40 1,763.40 
Surtax 
PR OO ooo cce rene -cccnececencectenececeeenen senses 1,096.12 
Memes tmiricomertax Walbtlity........-.-...-----..ccceccsee-ceeceenceeeneneoeee § 2,859.02 
Income tax assessed : : 
Oriemaly Account No. July 410048. ....................-.0 Se] 
MR Ti MOMIMCOMNIC CAN.........---.22c.-c.ecrnanccvecenscessenosseersesecencteee € 287.18 


Received and Filed T.C.U.S. November 12, 1946. 
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[Title of Tax Court and Cause.] 


ANSWER 


The Commissioner of Internal Revenue, by his 
attorney, J. P. Wenchel, Chief Counsel, Bureau of 
Internal Revenue, for answer to the petition of the 
above-named taxpayer, admits and denies as follows: 


1. & 2. Admits the allegations contained in 
paragraphs 1 and 2 of the petition. 


3. Admits that the taxes in controversy are in- 
come taxes and declared value excess-profits taxes 
for the taxable years ended March 31, 1948, and 
1945; and excess-profits taxes for the taxable years 
ended March 31, 1943, 1944 and 1945; denies the 
remainder of the allegations contained in para- 
graph 3 of the petition. 


4. (a) through (f). Denies all of the allega- 
tions contained in subparagraphs (a) to (f) in- 
elusive, of paragraph 4 of the petition. 


5 (a) Admits the allegations contained in sub- 
paragraph (a) of paragraph 5 of the petition. 

(b) to (1) inclusive. Denies the allegations con- 
tained in subparagraphs (b) to (i) inclusive, of 
paragraph 5 of the petition. 


6. Denies each and every allegation contained in 
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the petition not hereinbefore specifically admitted or 
denied. 
Wherefore, it is prayed that the determination of 
the Commissioner be approved. 
/s/ J. P. WENCHELL, ECC 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel : 
B. H. NEBLETT, 
Division Counsel. 


K. C. CROUTER, 
Special Attorney, 
Bureau of Internal Revenue. 


Received and Viled 'T.C.U.S. December 31, 1946. 


[Title of Tax Court and Cause. J 


AMENDED PETITION 


The petition in the above-entitled proceeding is 
hereby amended to read as follows: 


“he above-named petitioner hereby petitions for 
a redetermination of the deficiencies set forth by 
the Commissioner of Internal Revenue in his notice 
of deficiency (Bureau symbols LA:IT:90D:PAK), 
dated August 16, 1946, and as a basis of this pro- 
ceeding alleges as follows: 


“1. The petitioner is a corporation with its prin- 
cipal office at 234 East Colorado Street, Pasadena 1], 
California. The returns for the periods here in- 
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volved were filed with the Collector of Internal Rev- 
enue for the Sixth District of California. 


‘*2. The notice of deficiency (a copy of which is 
attached and marked Exhibit A) was mailed to the 
petitioner on or about August 16, 1946. 


‘*3. The taxes in controversy are income taxes, 
declared value excess-profits taxes and excess-profits 
taxes for the following years and in the following 


amounts: 
Income Deelared Value Excess-Profits 
Year Ended Taxes Excess-Profits Taxes Taxes 
March 3], 1948....... $1,733.81 $ 263.70 $ 8,495.95 
March 31, 1944....... zoe — $52,808.66 


Mareh 31, 1945....... $ 287.13 $6,591.80 $67,286.82 


‘‘4. The determination of taxes set forth in the 
said notice of deficiency is based upon the following 
elrors: 

(a) The respondent erred in disallowing as de- 
ductions for the taxable years ended March 31, 1943, 
Mareh 31, 1944, and March 31, 1945, royalties paid 
in the respective amounts of $17,485.32, $57,189.47 
and $94,637.96. 

(b) The respondent erred in determining that 
said royalty payments were capital expenditures. 

(c) If the Court should find that the above re- 
ferred to payments are not in the nature of royalties, 
then the respondent erred in disallowing said pay- 
ments as deductions in the years indicated for the 
reason that said payments were made solely for the 
cancellation of an onerous contract. 

(d) The respondent erred in disallowing as a 
deduction for the taxable year ended March 31, 19438, 
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the entire lump sum payment made during that year 
of $35,000.00 under the agreement of cancellation of 
the above-referred-to contract. 

(e) The respondent erred in failing to allow as a 
deduction from income the sum of $2,023.81, interest 
paid by petitioner during the taxable year ended 
March 31, 1948. 

(f) The respondent erred in failing to allow as a 
part of petitioner’s invested capital for the fiscal 
years ending March 31, 1944, and March 31, 1945, 
the amount of the post-war refund credit deter- 
mined for the previous two years. 

(g) The respondent erred in failing to allow as 
a credit to the excess-profits tax determined for the 
fiscal years ending March 31, 1948, and March 31, 
1944, the post-war refund credit of excess-profits tax 
as provided in Sections 780 and 781 of the Internal 
Revenue Code. 

‘5. ‘The facts upon which the petitioner relies as 
the basis of this proceeding are as follows: 

(a) Petitioner is a corporation organized and 
existing under and by virtue of the laws of the 
State of California. Petitioner is now and since the 
date of its incorporation on or about Mareh 27, 
1941, has been engaged in the sale and distribution 
of vitamin food concentrates, with its prineipal 
office at 234 Kast Colorado Street, Pasadena 1, Cali- 
fornia. 

(b) On or about May 5, 1941, petitioner, The 
Vita-Food Corporation and Shaler Food Products 
Company entered into an agreement under the 
terms of which The Vita-Food Corporation was to 
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manufacture and petitioner was to sell and dis- 
tribute certain vitamin food concentrates to be 
known as ‘‘The Stuart Formula.”’ 

(c) Operations under the above-referred-to con- 
tract were never satisfactory or profitable to the 
petitioner for many reasons. Chiefly, the pricing 
arrangement did not permit petitioner to make a 
profit, and the product which The Vita-Food Cor- 
poration supplied was inferior and undependable in 
quality. As a result, disputes arose and on or about 
November 28, 1942, petitioner and The Vita-Food 
Corporation entered in Agreement of Settlement of 
Litigation and Cancellation of Contract. 

(d) Under the above-referred-to agreement of 
cancellation of contract, petitioner agreed to pay 
The Vita-Food Corporation, and did pay as indi- 
cated upon its returns for the years here in question, 
the sums of $35,000.00 upon execution of the agree- 
ment, $40,000.00 at the rate of $4,000.00 per month, 
and $122,700.00, payable as royalties based upon 
units of vitamin concentrates sold. 

(e) Petitioner did not make any part of said 
payments for the purpose of acquiring a capital 
asset, but did make all of said payments as royalties 
and/or for the cancellation of an onerous contract. 
Notwithstanding this fact, the respondent has er- 
roneously and illegally determined that all of said 
payments were capital expenditures made for the 
acquisition of a capital asset. 

(f) Petitioner is informed and believes and 
upon such information and belief alleges that if it 


Commissioner of Internal Revenue 29 


was not at all times the owner of the trade name 
“The Stuart Formula,” that registration of such 
trade-mark was canecellable upon petition to the 
United States Patent Office by petitioner. Notwith- 
standing this fact, the respondent has erroneously 
and illegally determined that the above-referred-to 
payments were made for the purpose of acquiring 
exclusive rights to the use of said trade name. 

(g) Petitioner is informed and believes, and 
upon such information and belief alleges, that the 
name ‘‘The Stuart Formula”? was without value at 
the time of the above-referred-to agreement of can- 
cellation of contract was entered into. Notwithstand- 
ing this fact, the respondent has erroneously and 
illegally determined that all the payments made by 
petitioner under said agreement of cancellation of 
contract were made for the purpose of acquiring 
exclusive right to the use of said trade name. 

(h) Under dates of September 12, 1942; Sep- 
tember 23, 1942, and September 30, 1942, peti- 
tioner made payments of interest totaling $2,023.81 
upon notes of Shaler Food Products Company, 
which petitioner assumed as a result of a merger 
between petitioner and the Shaler Food Products 
Company on or about July 3, 1942. Notwithstand- 
ing this fact, the respondent has erroneously and 
illegally failed to allow said interest payments as 
a deduction for the taxable year ended March 31, 
1943. 

(i) Petitioner keeps its books and accounts and 
files its return on the.acernal basis of accounting. 
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In the notice of deficiency, the respondent has de- 
termined excess-profits taxes for the fiscal year 
ending of March 31, 1948, of $8,495.95 and for the 
fiscal year ending March 31, 1944, of $52,808.66. The 
post-war credit for the two years indicated would 
be $849.60 and $5,280.87, respectively, which would 
constitute earnings and profits at the beginning of 
the respective years and a part of the invested cap- 
ital of petitioner. Notwithstanding the above facts, 
the respondent has failed and neglected to allow any 
of the above sums in either of the fiscal years end- 
ing March 31, 1944, and March 31, 1945, contrary to 
the provisions of Section 718 of the Internal Rev- 
enue Code. 

(j) For the fiseal year ending March 31, 1943, 
petitioner showed no excess-profits tax on its excess- 
profits tax return, Treasury Form 1121. The re- 
spondent’s notice of determination shows a defi- 
ciency of excess-profits tax Hability of $8,495.95, but 
fails to show any post-war refund credit, as ‘pro- 
vided by Sections 780, 781 and 784 of the Internal 
Revenue Code. By reason of this fact, the respond- 
ent has overstated the deficiency for said year in the 
sum of $849.60. 

For the fiscal vear ending March 31, 1944, peti- 
tioner showed no excess-profits tax on its return, 
Treasury Form 1121. The respondent’s notice of 
determination shows an excess-profits tax liability 
of $52,808.66, but fails to show any post-war refund 
credit, as provided by Sections 780, 781 and 784 of 
the Internal Revenue Code. By reason of this fact, 
respondent has overstated the deficiency for said 
year in the sum of at least $5,280.87. 
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‘‘Wherefore, petitioner prays that The Tax Court 
of the United States hear this proceeding and re- 
determine the aforesaid taxes in accordance with 
the rights of the petitioner in the premises; that 
overpayment be determined for the various years 
indicated by reason of the additional deductions, 
post-war refund credits, additions to invested capi- 
tal, and other adjustments as alleged herein, the 
amount of which may be determined under Rule 50; 
and grant such other and further relief, including 
refunds, as to it may seem just and proper in the 
premises. ”’ 

/s/ A. CALDER MACKAY, 
/s/ ARTHUR McGREGOR, 
/s/ HOWARD W. REYNOLDS, 
/s/ F. EDWARD LITTLE, 
Counsel for Petitioner. 
Of Counsel: 


/s/ ROBERT H. DUNLAP. 


State of California, 
County of Los Angeles—ss. 


Arthur Hanisch, being duly sworn, deposes and 
says: That he is the president of the Stuart 
Company, the petitioner named in the foregoing 
Amended Petition; that he is duly authorized to 
verify the same; that he has read the said amended 
petition and knows the contents thereof; that the 
same is true of his own knowledge, except as to 
those matters which are therein stated on informa- 
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tion or belief, and as to those matters he believes 
it to be true. 
/8/ ARTHUR HANISCH. 


Subscribed and sworn to before me this 20th day 
of January, 1948. 
[Seal] /s/ DOROTHY ERBEN, 
Notary Public in and for the Said County and State. 
My Commission Expires Sept. 28, 1951. 


Filed at Hearing, January 28, 1948. 


[ Title of Tax Court and Cause. ] 


ANSWER TO AMENDED PETITION 

The Commissioner of Internal Revenue, by his 
attorney, Charles Oliphant, Chief Counsel, Bureau 
of Internal Revenue, for answer to the amended 
petition of the above-named taxpayer, admits and 
denies as follows: 

Tand 2. Admits the allegations contained in par- 
agraphs 1 and 2 of the amended petition. 

3. Admits that the taxes in controversy are in- 
come taxes and declared value excess profits taxes 
for the taxable years ended March 31, 1948, and 
1945, and excess profits taxes for the taxable years 
ended March 31, 1943, 1944 and 1945; but denies 
the remainder of the allegations contained in para- 
graph 3 of the amended petition. 

4 (a) to (g) inclusive. Denies all of the allega- 
tions of error alleged in subparagraphs (a) to (g) 
inclusive of paragraph 4 of the amended petition. 

5 (a). Admits the allegations contained in sub- 
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paragraph (a) of paragraph 5 of the amended peti- 
tion ; 

(b). Admits that the petitioner, the Vita-Food 
Corporation and the Shaler Food Products Com- 
pany entered into an agreement dated May 5, 1941, 
under the terms of which the Vita-Iood Corpora- 
tion was to manufacture and sell to petitioner for 
sale and distribution, said vitamin food concentrates 
to be known as the ‘‘The Stuart Formula,”’ as al- 
leged in subparagraph (b) of paragraph 5 of the 
amended petition ; 

(c). Denies the allegations contained in subpara- 
graph (c) of paragraph 5 of the amended petition, 
except that respondent admits that on or about No- 
vember 28, 1942, the petitioner and the Vita-Food 
Corporation entered into an agreement entitled 
‘‘Apreement of Settlement of Litigation and Can- 
eellation of Contract.”’ 

(d). Denies the allegations contained in subpara- 
graph (d) of paragraph 5 of the amended petition 
except that respondent admits that under the agree- 
ment referred to, the petitioner agreed to pay the 
Vita-Food Corporation the sums of $35,000.00 upon 
execution of the agreement, $40,000.00 at the rate of 
$4,000.00 per month and a balance of $122,700.00, 
but denies the remainder of the allegations con- 
tained in said subparagraph. 

(e) to (h) inclusive. Denies the allegations con- 
tained in subparagraphs (e) to (h) inclusive m 
paragraph 5 of the amended petition. 

(i). Admits the allegations contained in the first 
two sentences of subparagraph (i) of paragraph 5 
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of the amended petition; denies the allegations con- 
tained in the third sentence of subparagraph (i) of 
paragraph 5 of the amended petition; and denies 
that respondent acted contrary to the provisions of 
Section 718 of the Internal Revenue Code in fail- 
ing to include in the computation of petitioner’s 
invested capital, for the taxable years ended March 
31, 1948, and 1944, a post-war credit. 

(j). Admits the allegations contained in sub- 
paragraph (j), and all subdivisions thereof, of para- 
graph 5 of the amended petition, except that re- 
spondent denies that the deficiencies in excess profits 
taxes determined to be due from the petitioner for 
the fiseal years ended March 31, 1943, and 1944, have 
been, or are, overstated in the amounts of $849.60 
and $5,280.87, respectively, or in any other amounts. 

6. Denies each and every allegation contained in 
the amended petition not hereinbefore specifically 
admitted or denied. 

Wherefore, it is prayed that the determination of 
the Commissioner of Internal Revenue be approved. 

/s/ CHARLES OLIPHANT, ECC 
Chief Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

B. H. NEBLETT, 
Division Counsel. 
K. C. CROUTER, 
R. E. MAIDEN, 
Special Attorneys, 
Bureau of Internal Revenue. 


Filed at Hearing January 28, 1948. 
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[Title of Tax Court and Cause. ] 
SECOND AMENDMENT TO PETITION 

The petition in the above-entitled proceeding is 
hereby amended as follows: 

1. By adding to Paragraph 3 the following: 

‘©; also in controversy are alleged overpayments 
of income taxes, declared value excess-profits taxes 
and excess-profits taxes in a yet undetermined 
amount,’”’ 

2. By adding to Paragraph 4 a new subpara- 
graph as follows: 

‘““(h) If the Court should find that the payments 
made under the agreement of November 28, 1942, 
by petitioner to Vita-Food Corporation were for the 
cancellation of an onerous contract and constitute 
ordinary and necessary expense and should be 
accrued as of the date of said agreement, then the 
respondent erred in failing to allow the loss sus- 
tained during the fiscal year ending March 31, 1948, 
as a net operating loss carryover for the fiscal years 
ended March 31, 1944, and March 31, 1945, within 
the purview of Section 122 of the Internal Revenue 
Code, and in failing to determine an overpayment 
of said taxes by reason thereof.’’ 

3. By adding to Paragraph 5 two new subpara- 
graphs as follows: 

‘““(k) If the Court should find that the payments 
made as alleged under Paragraph 5 (d) of the peti- 
tion under the cancellation agreement of November 
28, 1942, to Vita-Food Corporation are accruable as 
an expense and all deductible in the fiscal year ended 
March 31, 1943, then and in that event the petitioner 
suffered a net operating loss within the purview of 
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Section 122 of the Internal Revenue Code which 
should be carried over to offset income for the fiscal 
years ended March 31, 1944. and March 31, 1945. 
In such event, petitioner has overpaid its taxes for 
each of the vears ended March 31, 1944, and March 
31, 1945, which should be refunded to petitioner. 
(1) All taxes in controversy which might give 
rise to the overpayment of tax were paid by pett- 
tioner within three years prior to the mailing by 
respondent of the notice of deficiency. which was 
mailed within three years after the returns were 
filed.”” 
3. By stmking the prayer of the amended peti- 
tion and inserting in lieu thereof the following: 
‘Wherefore, petitioner prays that the Tax Court 
or the United States hear this proceeding and re- 
determine the aforesaid taxes in accordance with 
the rights of the petitioner in the premises: that 
overpayment be determined for the various years 
indicated by reason of the additional deductions, 
post-war refund credits. additions to invested capi- 
tal, net operating loss carryovers, and other adjust- 
as alleged herein, the amount of which mar 
be determined under Rule 50: and grant such other 
and further relief. including refunds. as it may 
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seem just and proper in the premises.” 
s A. CALDER MACKAY, 
s ARTHUR McGREGOR. 
s HOWARD W. REYNOLDS, 
s F. EDWARD LITTLE, 
Counsel for Petitioner. 


s ROBERT H. DUNLAP. 
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State of California, 
County of Los Angeles—ss. 


Arthur Hanisch, being duly sworn, deposes and 
says: That he is the president of The Stuart Com- 
pany, the petitioner named in the foregoing Amend- 
ment to Petition; that he is duly authorized to 
verify the same; that he has read the said amend- 
ment to petition and knows the contents thereof; 
that the same is true of his own knowledge, except 
as to those matters which are therein stated on in- 
formation or belief, and as to those matters he 
believes it to be true. 


/s/ ARTHUR HANISCH. 
Subscribed and sworn to before me this 31st day 
of January, 1948. 


/s/ CLIFTON H. JACK, 
Deputy Clerk, The Tax 
Court of the U.S. 


Filed at Hearing January 31, 1948. 


[Title of Tax Court and Cause. ] 


ANSWER TO AMENDMENT TO PETITION 


The Commissioner of Internal Revenue, by his 
attorney, Charles Oliphant, Chief Counsel, Bureau 
of Internal Revenue, for answer to the amendment 
to the petition, denies as follows: 

1, 2 and 3. Denies the material allegations con- 
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tained in paragraphs 1 to 3, inclusive, and all sub- 
divisions thereof, of the amendment to the petition. 

Wherefore, it is prayed that the determination of 
the Commissioner be approved. 


/s/ CHARLES OLIPHANT, ECC 
Chief Counsel, 

Bureau of Internal Revenue. 
Of Counsel: 
B. H. NEBL 

Division Counsel. 
E. C. CROUTER, 
R. E. MAIDEN, JR., 
Special Attorneys, 
Bureau of Internal Revenue. 


Received and filed T.C.U.S. March 10, 1948. 


Served Mar. 11, 1948. 
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The Tax Court of the United States 
Docket No. 12473 


THE STUART COMPANY, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


On the facts, held, that $75,000 paid by the peti- 
tioner to secure the cancellation of an onerous con- 
tract is properly deductible during the fiscal year 
1943 as an ordinary and necessary business expense, 
and that $122,700 which the petitioner was obligated 
to pay for the purchase of a trade-mark is a capital 
expenditure which is not deductible as an ordinary 
and necessary business expense. 


A. CALDER MACKAY, ESQ., 
ARTHUR McGREGOR, ESQ., 
and 
F. EDWARD LITTLE, ESQ., 
For the Petitioner. 


R. E. MAIDEN, ESQ, 
For the Respondent. 


MEMORANDUM FINDINGS OF FACT 
AND OPINION 


‘he Commissioner has determined deficiencies in 
the petitioner’s income tax, declared-value excess 
profits tax, and excess profits tax for the fiseal years 
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ended March 31, 1948; March 31, 1944, and March 
31, 1945, as follows: 


Fiseal Year Income Declared-Value Excess-Profits 
Ended Tax Excess-Profits Tax aa 
March 31, 1948............ $1,733.81 $ 263.70 $ 8,495.95 
March 31, 1944.00.00... — — 52,808.66 
March 31, 194522 287.13 6,591.80 67,286.82 


The issue in this proceeding is whether certain 
payments made by the petitioner during the years in 
question were made, either in part or in whole, to 
secure the cancellation of an onerous contract; or 
whether they were made, cither in part or in whole, 
for the purchase of a trade-mark. The respondent 
contends that the entire payments were capital ex- 
penditures made to purchase a trade-mark and has 
asserted the above deficiencies. The petitioner con- 
tends that the entire payments were ordinary and 
necessary business expenses made to secure relief 
from an onerous contract and claims an overpayment 
in his taxes for the years in question. 

The parties are in agreement on a number of 
other issues raised by the pleadings relative to ad- 
justments-in the petitioner’s taxes for the years in 
question which are dependent upon the decision of 
the main issue in the proceeding. 

The petitioner filed its returns for the years in 
question with the collector for the sixth district of 
California. 

The record in this proceeding consists of oral tes- 
timony and various exhibits. 
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Findings of Fact 

Sometime in the fall of 1940, Arthur Hanisch, 
who was the principal organizer and stockholder of 
The Stuart Company, which is the petitioner herein, 
decided to go into business in California. In Decem- 
ber of 1940, Hanisch was introduced to Dr. Henry 
Borsook, who was a professor of biochemistry at 
the California Institute of Technology, and Max- 
well H. Lewis, who was the vice-president of The 
Vita-Food Corporation (hereinafter referred to as 
“Vita-Food’’) which had been organized under the 
laws of California in November, 1940. 

Dr. Borsook was interested in providing adequate 
vitamin concentrates to the greatest number of 
people at the lowest possible cost and had done a 
ereat deal of research in vitamins and in nutrition. 
He was a consultant to Vita-Food which manufac- 
tured and distributed locally at this time a vitamin 
concentrate which had been developed under the 
supervision of Dr. Borsook. Vita-Food was pri- 
marily interested in the manufacture of the vitamin 
concentrates and desired to associate itself with 
someone who would be willing to undertake national 
distribution of its vitamin products. Accordingly, 
on February 3, 1941, Hanisch entered into an in- 
formal agreement with Vita-Food which provided 
that Hanisch was to set up a sales and merehan- 
dising organization to distribute the vitamin con- 
centrate produced by Vita-Food at stipulated retail 
prices. Hanisch agreed to purchase 3,000 gallons 
of the vitamin concentrate from Vita-Food and to 
market it under a trade name which would remain 
the property of Vita-Food. 
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On March 8, 1941, Hanisch entered into a sub- 
sequent informal agreement with Vita-Food under 
which he agreed to purchase an additional 3,000 
gallons of the vitamin concentrate. This agreement 
also provided that: 


We ([Vita-Food] understand that you 
[Hanisch] are in process of forming two cor- 
porations, one to be named ‘‘The Shaler Food 
Products Company,’ which company will sell 
to food outlets, under the name ‘* Vitaplex’’ the 
concentrate purchased by you under our said 
letter of February 3rd, upon condition that 
such outlets sell the same to consumers at a 
price not in excess of $1.60 per 16 oz. bottle; 
and the other to be named ‘‘The Stuart Com- 
pany,’’ whose sales will be confined to drug 
stores and allied outlets [under the name ‘‘The 
Stuart Formula’’] for resale at a price not in 
excess of $1.85 per 16 oz. bottle. 

We further understand it is your desire, and 
it is agreeable to us that, as soon as these cor- 
porations have been organized, separate written 
contracts will be entered into between them and 
ourselves embodying the applicable matters 
above set out as well as the conditions of future 
purchases and sale by them of said product in 
accordance with understandings had at our re- 
cent conferences. 

By March 27, 1941, Hanisch had completed the 
organization of the two corporations; and The 
Stuart Company, which was named after Hanisch’s 
younger son, was incorporated under the laws of 
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California on that date. ‘This corporation, which is 
the petitioner herein, was organized to distribute 
the vitamin concentrate manufactured by Vita-Food 
under the trade name “The Stuart Formula’’ by 
making a personal approach to doctors and inducing 
them to recommend the produet to their patients. 
“The Stuart Formula’’ was never advertised to the 
public and was sold only in drug stores. 

During the years in question, The Stuart Com- 
pany kept its books and filed its returns on an 
accrual basis of accounting. Its fiscal year ended 
on March 31, of each year. 

Hanisch paid $1,000 to The Stuart Company in 
exchange for its entire authorized eapital stock of 
1,000 shares at a par value of $1 per share. Hanisch 
then transferred 250 shares of stock to two of his 
associates in the organizing of the corporation and 
transferred 150 shares to Maxwell H. Lewis, as the 
representative of Vita-Food. He retained 600 shares 
for himself. Between May 5, 1941, and November 
28, 1942, Hanisch loaned $70,000 to The Stuart Com- 
pany for working capital. 

The Shaler Food Products Company, named after 
Hanisech’s elder son, was also incorporated under 
the Jaws of Califorma on March 27, 1941. It was 
organized to distribute through grocery stores a 
similar vitamin concentrate manufaetured by Vita- 
Food under the trade names ‘‘ Vitaplex”’ and ‘‘Cal- 
plex.’”’ ‘‘Vitaplex’’ and ‘‘Calplex’’ were advertised 
directly to the public. 

Hanisch paid $1,000 to The Shaler Food Products 
Company in exchange for its entire authorized capi- 
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tal stock of 1,000 shares at a par value of $1 per 
share. Hanisch then transferred 250 shares of stock 
to two of his associates in the organizing of the 
corporation and transferred 150 shares to Maxwell 
H. Lewis, as representative of Vita-Food. He re- 
tained 600 shares for himself. 

On May 5, 1941, The Stuart Company and The 
Shaler Food Products Company as first parties, 
Vita-Food as second party, and Hanisch as third 
party entered into a formal written contract which 
memorialized the prior informal agreements be- 
tween Hanisch and Vita-Food. This contract pro- 
vided, inter aha: 


2, The Stuart Company, one of first parties, 
agrees that the concentrate received by it under 
said contract of March 7, 1941, will be sold and dis- 
tributed under second party’s trade-mark or label 
“The Stuart Formula’’ and/or under such other of 
second party’s trade-marks or labels as may be 
mutually agreed upon by first and second parties, 
to retail at $1.95 per pint bottle plus any applicable 
sales tax. 


3. Shaler Food Products Company, one of first 
parties, agrees that the concentrate received by it 
under said contract of February 3, 1941, will be sold 
and distributed under second party’s trade-mark or 
label ‘‘Vitaplex’’ and/or under such other of second 
party’s trade-marks or labels as may be mutually 
agreed upon by first and second parties to retail at 
$1.59 per pint and 69c per 5 fluid ounces, plus any 
applicable sales tax. 


le 
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4. First parties shall, within a reasonable time, 
undertake and carry on at their sole expense, an 
appropriate and adequate sales campaign for the 
purpose of creating and maintaining a satisfactory 
market for such products. 


5. Except as herein otherwise provided, the 
products of second party shall be sold for commer- 
cial use and resale only through first parties, but 
it is understood that second party can not econom)- 
cally operate its plant at an average production of 
less than 2,000 pints per day of all items and the 
prices to be paid to second party for its said prod- 
ucts as hereinafter set out are based upon this 
feet. * * 


6. First parties shall have the exclusive right to 
sell said Vitaplex and Stuart Formula until Novem- 
ber 1, 1941. Such right shall continue thereafter 
until November 1, 1941. Such right shall continue 
thereafter until and unless terminated by written 
notice from second party, provided, however, that 
such termination shall not become effective until and 
unless during any sixty day period between said No- 
vember 1, 1941, and May 1, 1942, the combined pur- 
chases of such products by first parties from second 
party shall not have averaged fifteen hundred pints 
per day, or unless during any sixty day period after 
said May 1, 1942, such purchases shall not have 
averaged two thousand pints per day; and, provided 
further, the date of any such termination shall be 
not less than sixty days from and after such notice 
of termination of said right. In determining per- 
formance hereunder consideration shall be given to 
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purchases by first parties from second party of any 
other products on a dollar basis at the prices paid 
therefor. First parties shall not be held to strict 
performance hereunder if such failure is due to con- 
ditions beyond their control, such as adverse legis- 
lation, strikes and/or delays in transportation. 


7. First parties shall handle no other products 
than those manufactured or produced by second 
party, and shall be the sole distributors of all prod- 
ucts manufactured or produced by second party 
except as herein otherwise provided. 


¥ ¥ * 


10. Any and all trade-marks or labels under 
which the concentrates hereinbefore specifically de- 
scribed or any other products manufactured by 
second party which may hereafter be marketed or 
distributed or offered for sale by first parties or 
either thereof, shall at all times be and remain the 
sole and exclusive property of second party, and 
the right or rights of first parties to distribute 
and/or market or offer for sale such products or 
any other product hereafter produced by second 
party shall continue only so long as this agreement 
is in full foree and effect. 


1l. Second party shall not directly or indirectly 
sell any of its products to any person, firm or cor- 
poration other than first parties, save and except 
the product now being marketed under the name 
‘‘Vitall’? in Los Angeles County, * * * 


12. Second party agrees to fill all orders placed 
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by first parties as promptly as possible consistent 
with the receipt of materials, conditions of labor, 
and other matters within its control. * * * 


* & * 


19. ‘This contract shall remain in full force and 
effect for the period of ten years from and after 
the date hereof, and may be extended at the option 
of first parties for an additional period of ten years 
by written notice to second party, * * * provided, 
however, that this contract may be terminated by 
second party if for any sixty consecutive days, at 
any time after November 1, 1941, first parties shall 
not have purchased the minimum quantities of prod- 
ucts hereinbefore specified in paragraph 6 (six) 
hereof, upon sixty days notice of intention so to do, 
unless during such sixty-day period any such de- 
ficiency shall be reinoved and the minimum quan- 
tities aforesaid ordered and paid for; otherwise, all 
rights of first and third parties hereunder shall 
cease at the expiration of the sixty-day period 
specified in such notice of termination. 

Vita-Food experienced certain difficulties during 
1941 in the manufacture of the vitamin concentrates 
which it supphed to The Stuart Company and to 
The Shaler Food Products Company for distribu- 
tion. The bottled product sometimes hecame gaseous 
from exposure to the sun and exploded or ran over 
the sides of the bottle. The total damage was less 
than 1 per cent of the gross sales.of the vitamin 
concentrates. Vita-Food made complete restitution 
of all damage caused, and by the end of 1941 had 
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solved the problem by making a minor change in 
the formula. 

On June 23, 1942, a certificate of registration of 
the trade-mark ‘*The Stuart Formula’’ was issued 
to Vita-Food by the Secretary of State of Cali- 
fornia. On September 8, 1942, the United States 
Commissioner of Patents issued to Vita-Food a 
certificate of registration of the trade-mark ‘‘The 
Stuart Formula’ in accordance with an application 
under the Trade-mark Act of 1920 which had been 
made by Vita-Food on May 15, 1941. 

The operations of The Shaler Food Products 
Company were never successful and that corpora- 
tion was merged with the petitioner on July 3, 1942. 
The petitioner subsequently received permission 
from the Commissioner of Corporations to increase 
its capital stock by 1,000 shares, and these addi- 
tional shares were issued to its original stockholders 
in proportion to their holdings. 

As early as February, 1942, the petitioner began 
negotiations with Vita-Food in order to modify the 
contract of May 5, 1941. Petitioner desired to 
acquire an express owner’s interest in the trade- 
mark and wanted to obtain lower purchase quotas 
and Jower purchase costs. In August, 1942, the peti- 
tioner informed Vita-Food that 1t would not under- 
take an extensive sales promotion campaign unless 
it was given an interest in the trade-mark. On 
August 10, 1942, Vita-Food submitted a redraft of 
the contract to the petitioner, in which the peti- 
tioner was given a conditional one-half interest in 
the trade-mark, provided its sales reached and main- 
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tained a certain level. The petitioner rejected this 
redraft because it was not given a one-half interest 
in the trade-mark in fee simple and because the cost 
and the purchase quotas were not satisfactorily 
adjusted. 

In September, 1942, Hanisch was informed that 
it was possible to obtain the vitamin products which 
were being supplied to The Stuart Company by 
Vita-Food for approximately one-half the price 
that. Vita-Food was charging. Thereupon, Hanisch 
made an independent investigation of the price at 
which comparable products could be obtained from 
other manufacturers and discovered that they were 
available at substantially lower prices. 

The petitioner was never able to meet the pur- 
chase quotas called for by paragraph 6 of the eon- 
tract of May 5, 1941, and on October 8, 1942, 
Vita-Food served written notice on petitioner that 
since ‘‘you have failed to mect your quotas for the 
60-day period from and after August 1, 1942, * * * 
your exclusive right to sell under the said contract 
is hereby terminated in accordance with paragraph 
6 thereof. This termination shall be effective sixty 
(60) days after the service of this notice. In all 
other respects, the contract remains in full force 
and effect.” 

On October 12, 1942, the petitioner informed 
Vita-Food that: 


We shall endeavor to the best of our ability 
to reinstate the contract dated May 5, 1941, by 
removing the shortages in quotas. However, in 
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fairness to you, we should inform you that we 
do not believe this will be possible. 

If we are unable to reinstate the contract we 
Shall regard it as terminated for all purposes, 
at the expiration of 60 days from date of notice, 
in accordance with the provisions of Paragraph 
19 thereof which incorporates Paragraph 6 of 
the contract. 

You having given notice of termination the 
same is accepted in accordance with the pro- 
visions of the contract and we do not concede 
the existence of any such intermediate proce- 
dure as you suggest. No attempt on your part 
to withdraw the notice will be recognized. 

The petitioner then consulted three trade-mark 
counsel on the question of the ownership of the 
trade-mark ‘“‘The Stuart Formula.’’ Two of the 
opinions received were to the effect that the owner- 
ship of the trade-mark was in Vita-Food; one of 
the opinions declared that in so far as the contract 
of May 5, 1941, purported to invest in Vita-Food 
the title to the trade-mark it was a nullity, and that 
the registration of the trade-mark by Vita-Food 
was eancellable upon application by the petitioner 
to the United States Patent Office. 

The petitioner and Hanisch, acting individually, 
began a series of conferences with Vita-Food on 
November 18, 1942, in order to settle their differ- 
ences. These conferences were unsuccessful, and on 
November 238, 1942, the petitioner and Hanisch sent 
to Vita-Food a notice of rescission of the contract 
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of May 5, 1941, based upon fraud in the inception 
of the contract and failure of consideration in its 
performanee. 

On November 25, 1942, Vita-Food filed suit in 
the Superior Court of the State of California for 
the County of Los Angeles, in which it asked that 
court to permanently enjoin the petitioner and 
Hanisch from using the trade-mark ‘‘The Stuart 
Formula” upon any product not manufactured by 
Vita-Food. On November 25, 1942, the court issued 
a restraining order temporarily enjoining the peti- 
tioner from using the trade-mark, as requested by 
Vita-Food, and ordered the petitioner to appear on 
a specified date and show cause why the restraining 
ovder should not be made permanent. 

Prior to the expiration of the time for the filing 
of an answer by petitioner, negotiations were re- 
sumed between petitioner and Vita-Food, and a set- 
tlement of the difficulties between the parties was 
reached. This agreement was entitled ‘‘ Agreement 
of Settlement of Litigation and Cancellation of 
Contract,’’ and provided: 

It is hereby agreed by and between The Vita- 
Food Corporation, first party; The Stuart Company, 
second party, and Arthur O. Hanisch, third party, 
as foliows: 

Whereas an action is now pending in the Los 
Angeles County Superior Court by first party 
as plaintiff against second and third parties and 
others as defendants, being Action No. 482045, 
and Whereas the parties hereto did on May 5, 
1941, execute an agreement in writing to which 
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reference is hereby made for full details, and 
Whereas the parties hereto desire to settle and 
adjust all their disputes and differences against 
and with each other whether involved in said 
pending litigation or otherwise, so that said ac- 
tion can be dismissed, said contract cancelled 
and terminated, and Whereas said litigation in- 
volves the dispute, among other things, as to 
the claim of second party to the ownership of 
a trade-mark, ‘‘The Stuart Formula,’’ which 
trade-mark second party claims to own, and 
Whereas second party desires to maintain the 
continuity of the present market therefor, 
and Whereas first party in addition to the 
covenants of the second and third party herein 
and as a part thereof relies upon the personal 
ability of third party as managing agent of sec- 
ond party. 


Now Therefore It Is Agreed: 


1. First party agrees to dismiss with prejudice 
said action No. 482045. All parties hereto agree 
that the said agreement of May 5, 1941, is hereby 
eancelled and terminated as fully and to the same 
extent as though the same had never been executed, 
and all parties hereto hereby waive and release any 
and all claims and demands of every kind, character 
or deseription which any thereof have, or may have 
or claim to have against any thereof, ox the officers, 
agents, or employees of any of them, whether by 
reason of said contract or otherwise. * * * 
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2. First party quitclaims without warranty (ex- 
cept that it does warrant that it has not heretofore 
conveyed, assigned or encumbered any right therein) 
to the second party the trade-mark ‘‘The Stuart For- 
mula.’’ I*irst party agrees to execute appropriate as- 
signinents, if requested, or registrations on file with 
the Secretary of State of the State of California 
and the U. 8. Commissioner of Patents. 

3. Second and third parties agree to pay to First 
Party the sum of $75,000.00, as follows: $35,000.00, 
upon the execution of this agreement, receipt of 
which is hereby acknowledged by first party, and 
$40,000.00, payable at the rate of $4,000.00, per 
month as per note executed concurrently herewith, 
which note shall be an obligation independent of but 
not in addition to the above amount. 

4. Second party agrees to pay to first party ou 
a royalty basis and as additional consideration for 
the execution of this agreement the sum of $122,- 
700.00, which sum is additional to the above men- 
tioned $75,000.00. The said $122,700.00, shall be 
paid at the rate of 7 cents per unit of vitamin 
concentrates as sold and marketed by second party 
beginning October 1, 1943, and continuing until the 
said sum of $122,700, is fully paid. * * * Such pay- 
ments shall be paid on the equivalent of the said 
unit of vitamin concentrates whether the same shall 
hereafter be sold and marketed in liquid, tablet, or 
in any other physical form or whatever the size of 
the package or packages by second party, whether 
sold under the trade-mark The Stuart Formula or 


rot * * * 
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6. Second and third parties agree that if prior 
to full payment of the sums agreed to be paid to 
first party in accordance with paragraphs 3 and 4 
hereof either (a) the business of second party is 
sold or (b) the good will of the business of second 
party is sold or (c) the trade-mark ‘‘The Stuart 
Formula’’ is sold or licensed by second party to 
any other person, firm or corporation, or (d) an 
attempt is made by second or third party to do any 
of the acts in this paragraph 6 specified, then, and 
in any such event, the balance remaining unpaid 
upon the obligations of second party set forth in 
par. 4 hereof shall become forthwith due and pay- 
able by second and third parties jointly and sever- 
ally to first party. 


7. In the event of the abandonment of said 
trade-mark ‘‘The Stuart Formula’ by Second 
Party or of the insolvency or bankruptcy of second 
party the trade-mark ‘‘The Stuart Formula’’ and 
all registrations thereof shall vest in and be the 
property of first party. 


8. Arthur O. Hanisch third party covenants and 
agrees that until full payment of the sum specified 
in paragraph 4 hereof he will not pledge or assign 
his stock in second party so as to reduce his hold- 
ings to less than 51% of the capital stock of second 
party. Third party understands and agrees that his 
obligations herein set forth are primary upon him 
with reference to the provisions set forth in para- 
graphs 3, 5, 6 and 8 but not paragragh 4, except as 
referred to in paragraphs 5, 6, and 8, and not 
merely those of guarantor or surety. 
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9. Second and Third parties hereby waive and 
relinquish to and in favor of First party any claims 
or interest that they or either of them may have in 
and to the trade-marks named as follows: ‘‘ Vitall,”’ 
‘*Calplex,’’ ‘‘Made by the Calplex Process,’’ ‘‘ Buoy- 
ant B’’ and ‘‘ Vita-Diet.”’ 


* * * 


12. First party hereby assigns to third party 
whatever capital stock of second party and/or 
Shalor Food Products Company now standing in 
the name of Max H. Lewis, which is represented by 
certificates now in possession of second party. 


* * * 


On November 30, 1942, Vita-Food delivered to the 
petitioner the certificates of registration of the 
trade-mark ‘‘The Stuart Formula,’’ which Vita- 
Food had obtained in its name. A formal assign- 
ment of Vita-Food’s interest in the trade-mark to 
the petitioner was executed by Vita-Food on June 
24, 1943. 

From May 5, 1941, to October 31, 1942, the peti- 
tioner made eross sales of ‘‘The Stuart Formula” 
totalling $437,613.87. During that period 17,428 
doctors were personally contacted and induced to 
recommend ‘‘The Stuart Formula”’ to their patients, 
and 6,746 drug stores were retailing ‘‘The Stuart 
Formula.”’ 

From the date of its organization on March 27, 
1941, until October 31, 1942, the petitioner suffered 
net operating losses, as shown by its books, which 
totalled $15,451.56. On October 31, 1942, the peti- 
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tioner had total assets of $62,159.47, and total liabil- 
ities of $82,489.98. 

Since November 28, 1942, the petitioner has dis- 
tributed vitamin concentrates produced by other 
vitamin manufacturers under the trade name ‘‘The 
Stuart Formula.’ 

The shares of stock in the petitioner had no value 
on November 28, 1942. 

The petitioner was primarily obligated to pay 
$75,000 to Vita-Food under the contract of Novem- 
ber 28, 1942, in order to secure the cancellation of 
an onerous contract, of which $385,000 was paid 
upon the execution of the agreement and $40,000 
was paid from December, 1942, through September, 
1943, in monthly installments of $4,000 each. 

The petitioner was also primarily. obligated to 
pay $122,700 to Vita-Food under the contract of 
November 28, 1942, for the purchase of the trade- 
mark, ‘‘The Stuart Formula,’’ at the rate of 714 
cents per unit of vitamin concentrates sold by the 
petitioner after October 1, 1943. 


OPINION 
Harron, Judge: 


The issue in this proceeding is whether, consider- 
ing all the facts, the payments made by the peti- 
tioner pursuant to the contract of November 28, 
1942, were made, either in part or in whole, for 
the purpose of cancelling an onerous contract as 
contended by the petitioner; or whether they were 
made, either in part or in whole, for the purchase 
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of the trade-mark, ‘‘The Stuart Formula,’’ as con- 
tended by the respondent. 

It is well settled that payments made to secure 
relief from an onerous contract are deductible as 
ordinary and necessary business expenses under sec- 
tion 23(a) of the Internal Revenue Code. Helvering 
v. Community Bond & Mortgage Co., 74 Fed. (2d) 
727; affirming 27 B.T.A. 480; Alexander J. Cassatt, 
47 B.T.A. 400; aff’d., 137 Fed. (2d) 745; Cleveland 
Allerton Hotel, Inc., v. Commissioner, 166 Fed. (2d) 
805. And it is equally well settled that the purchase 
of a trade-mark is a capital expenditure, no part 
of which is deductible as a business expense. Seattle 
Brewing & Malting Co., 6 T.C. 856; aff’d., per cu- 
riam, 165 Fed. (2d) 216; Coca-Cola Bottling Co.., 
6 B.T.A. 1333; ef. Rainier Brewing Co., 7 T.C. 162; 
aff’d., per curiam, 165 Fed (2d) 217. 

Upon careful consideration of the terms of the 
eontract of November 28, 1942, the conduct of the 
parties in the execution of its provisions, their state- 
ments, the testimony of disinterested witnesses, and 
our examination of the various other contracts and 
exhibits placed in evidence at the trial, we have 
eoncluded that the petitioner, which was on an 
accrual basis, was obligated to pay $75,000 to Vita- 
Food to secure cancellation of the contract wherebv 
it was bound to buy vitamin products exclusively 
from Vita-Food, and that the petitioner was obli- 
gated to pay $122,700 to Vita-Food for the purchase 
of the trade-mark, ‘‘The Stuart Formula.’’ 

The evidence discloses that the petitioner desired 
to abrogate the contract under which it was bound 
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to buy all the vitamin products which it distributed 
from Vita-Food because it could obtain similar 
vitamin concentrates at substantially lower prices 
from other manufacturers. It therefore entered into 
negotiations with Vita-Food to effect a settlement 
of the contract. These negotiations were finally 
successful, and we have found as a fact that, as part 
of the settlement agreement, the petitioner agreed 
to pay $75,000 to Vita-Food to cancel the contract. 

Examination of the evidence also discloses that 
the remainder of the consideration called for by 
the contract is properly allocable to the purchase 
of the trade-mark, ‘‘The Stuart Formula.’’ The 
petitioner desired to continue in the business of 
distributing vitamin concentrates to retail outlets. 
Much good will had been built up for ‘“‘The Stuart 
Formula’? through the extensive merchandising 
campaign conducted by the petitioner during 1941 
and 1942. Prior to November 28, 1942, the peti- 
tioner made a number of attempts to purchase an 
interest in the trade-mark, but was unable to achieve 
a satisfactory agreement with Vita-Food. From 
May 5, 1941, to October 31, 1942, the petitioner 
made gross sales of ‘‘The Stuart Formula”’ totalling 
$437,613.87. During that period, 17,428 individual 
doctors had been personally contacted and induced 
to recommend ‘‘The Stuart Formula’’ to patients 
who were in need of additional vitamins and vita- 
min concentrates under the name ‘‘The Stuart For- 
mula’? were being retailed by 6,746 different drug 
stores. From our examination of all the evidence, 
we have found as a fact that the petitioner pur- 


Commissioner of Internal Revenue o9 


chased the trade-mark, ‘‘The Stuart Formula,’’ for 
$122,700, to be paid at the rate of 714, cents per unit 
of vitamin concentrates sold by the petitioner after 
October 1, 1943. 

As part of the settlement agreement between the 
petitioner and Vita-Food, Vita-Food assigned to 
Hanisch 300 shares of stock of the petitioner which 
had been issued to Maxwell H. Lewis as representa- 


tive of Vita-Food. The petitioner introduced com- 


petent evidence that this stock had no value on 
November 28, 1942, and respondent has made no 
contention that it did have any value. We have 
found as a fact that the 300 shares of stock assigned 
by Vita-Food had no value, and no part of the total 
consideration paid by the petitioner under the con- 
tract of November 28, 1942, with Vita-Food is prop- 
erly allocable to the purchase of these shares of 
stock. 

In accordance with our findings of fact, it is held 
that $75,000 paid by the petitioner to secure the 
eancellation of an onerous contract is properly de- 
ductible during the fiscal year 1943 as an ordinary 
and necessary business expense, and that $122,700 
which the petitioner was obligated to pay for the 
purchase of a trade-mark is a capital expenditure 
which is not deductible as an ordinary and necessary 
business expense. 


Decision will be entered under Rule 50. 
[U. S. Tax Court Seal.] 

Received June 28, 1950. 

Served June 30, 1950. 

Entered June 30, 1950. 
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The Tax Court of the United States 
Washington 
Docket No. 12473 


THE STUART COMPANY, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the determinations of the Court in 
its Memorandum Findings of Fact and Opinion 
entered on June 30, 1950, the respondent has filed 
recomputation of the liability of the petitioner for 
taxes, with which the petitioner agrees. Accord- 
ingly, it is 

Ordered and Decided: That there are no defi- 
ciencies in income tax, in declared value excess 
profits tax, or in exeess profits tax for the fiscal 
year ended March 31, 1948; that there is a deficiency 
in excess profits tax for the fiscal vear ended March 
31, 1944, in the amount of $1,507.08; and that there 
are deficiencies in income tax, in declared value 
excess profits tax, and in excess profits tax for the 
fiscal year ended March 31, 1945, in the amounts 
of $10.79, $6,591.80, and $67,535.53, respectively. 


[Seal] /3s/ MARION J. HARRON, 
Judge. 


Entered September 22, 1950. 
Served September 26, 1950. 
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The Tax Court of the United States 
Docket No. 12473 


THE STUART COMPANY, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


January 28, 1948—10:00 A.M. 
(Met pursuant to notice.) 


Before: Honorable Marion J. Harron, 
Judge. 


Appearances: 


A. CALDER MACKAY, 
ARTHUR McGREGOR, and 
F. EDWARD LITTLE, 
728 Pacific Mutual Building, 
523 West Sixth Street, 
Los Angeles, California, 
Appearing for the Petitioner. 


R. E. MAIDEN, 
(HONORABLE CHARLES OLIPHANT, 
(Chief Counsel, Bureau of Internal Revenue), 


Appearing for the Respondent. 


PROCEEDINGS 


The Clerk: Docket No. 12,473, The Stuart Com- 


pany. 
Mr. Mackay: Ready for the Petitioner, A. Calder 
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Mackay, Arthur McGregor and F. Edward Little 
appearing for Petitioner. 

Mr. Maiden: Ready for Respondent, R. E. 
Maiden. 

The Court: You may proceed. 

Mr. Mackay: Your Honor, at this time we 
should like to file a motion to amend the petition 
and also the amended petition attached thereto. 
Counsel has been submitted with a copy to this, and 
T understand there is no objection, and I am filing 
the required copies. 

The Court: Without objection, the copies may 
be received. Counsel is given the stipulated time 
to file the answer. 

Mr. Maiden: If your Honor please, I have my 
amended answer here now. 

The Court: The amended answer is received. 


Opening Statement on Behalf of the Petitioner 


By Mr. Mackay: 

Now, if your Honor please, The Stuart Company, 
Docket No. 12,473, comes before this court by rea- 
son of proposed deficiencies made by the Commis- 
sioner of Internal Revenue in income, declared 
value excess profits taxes and excess profits taxes 
for the fiscal year ending March 31, 1948, [8*] 1944 
and 1945 in the following amounts: Income taxes, 
$2,020.94; declared value excess profits taxes. 
$6,855.50, and excess profits taxes, $128,591.43. 

Now, 1f your Honor please, the deficiencies arise 
largely because the Respondent disallowed as de- 
ductions expenditures made by Petitioner during 


* Page numbering appearing at top of page of original Reporter's 
Transcript of Record. 
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the years involved in consideration of the caneella- 
tion of an onerous contract. 

Our evidence will show that on or about May 5, 
1941, Arthur Hanisch, individually, Petitioner, The 
Vita-Ffood Corporation and Shaler Food Products 
Company entered into an agreement under the 
terms of which The Vita-Food Corporation was to 
manufacture and Petitioner was to sell and dis- 
tribute certain vitamin concentrates to be known as 
“the Stuart formula.’’ Petitioner agreed to pur- 
chase only from The Vita-Food Corporation and 
to sell at prices fixed by The Vita-Food Corporation. 

Now, in this contract, if your Honor please, the 
Shaler Food Products Company is mentioned. That 
company was organized and was part of this eon- 
tract to sell vitamin products under the name of 
‘*Vitaplex’’ to the grocery stores. It was merged 
into Petitioner in July, 1942. 

Now, our evidence will show that the operations 
under the above-referred-to contract were never 
satisfactory or profitable to Petitioner. Chiefly, 
the pricing arrangement did not permit Petitioner 
to make a satisfactory profit. The [4] result of 
Petitioner’s operations will be presented to the 
Court and it will show that notwithstanding the fact 
that no salary or compensation was paid to Mr. 
Hanisch, who financed and managed Petitioner's 
operation, the company nevertheless suffered losses 
or made very little profit at any time prior to the 
time of the cancellation contract, which I shall later 
refer to, and which was dated November 28, 1942. 

Our evidence will show that Mr. Hanisch did not 
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take a salary because one of his main purposes for 
going into this business was to provide vitamins at 
a price that would make them available to the masses 
of people, for at that time the principal vitamin 
product was selling at $4.75 a pint—too high for 
the average person to obtain. 

Our evidence will show that Mr. Hanisch had 
been ill for a number of years with tuberculosis 
and he had been going from sanitarium to sani- 
tarium, and that in 1940 he met Dr. Borsook of 
the California Institute of Technology who was 
the head of the nutritional department. Dr. Bor- 
sook interested him in the possibility of supplving 
vitamins to the masses at a price which they could 
afford or pay or buy. 

Our evidence will show that the Vita-Food Cor- 
poration was guilty of misrepresentations as to the 
quality and nature of its product, as to its research 
facilities and its ability to produce, its financial 
ability and also its [5] secret process. 

Our evidence will show that it had no secret 
process to make this product. Now, at the time of 
the execution of the agreement representations were 
made by Vita-Food that the vitamin product had 
been developed in the laboratory of the California 
Institute of Technology, which Mr. Hanisch later 
found to be false. 

Our evidence will show that the product was not 
stable as had been represented; that the product 
in liquid form was ill-tasting and had a tendency 
to ferment, which frequently caused bottles to ex- 
plode on the dry store shelves and in doctors’ offices. 
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In September, 1942, it was discovered by Mr. 
Hanisch, president of the Petitioner, The Stuart 
Company, that superior products could be obtained 
elsewhere under more favorable circumstances and 
at a much lower cost. 

As a result of this situation, disputes arose and 
relations between the parties became quite strained. 
Notice of termination of the contract was given hy 
the Petitioner and Vita-Food Corporation claimed 
that Petitioner could buy only from Vita-Iood. 
Complaints were drawn up and litigation was threat- 
ened by both sides. Vita-Food completed its com- 
plaint first and filed it in the Superior Court. 

Our evidence will show that both parties claimed 
ownership of the trade-mark, ‘‘the Stuart [6] for- 
mula.”’ 

Our evidence will show that the name ‘‘Stuart”’ 
in the formula was the name of Mr. Hanisch’s son; 
also that the products sold by Petitioner, while 
containing the label bearing the trade-mark, ‘‘the 
Stuart formula,’’ were sold as products of Peti- 
tioner and not as the products of The Vita-Food 
Corporation. 

The evidence will show that an application for 
the trade-mark was filed in September. 1942, by 
Vita-Food, but it was, as our evidence will show, 
invalid because of misstatements in the application, 
and that Mr. Hanisch at that time had proeured 
the opinion of patent attorneys to that effect. 

Now, immediately upon filing its complaint The 
Vita-Food Corporation, as our evidence will show, 
requested a conference looking to the settlement of 
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their differences. Conferences were held, and as a 
result of protracted negotiations a contract dated 
November 28, 1942, was entered into, and this was 
the contract, if your Honor please, under which 
the sums of money, $197,000.00, were expended by 
the taxpayer during these years and which the Com- 
missioner of Internal Revenue has treated as part 
of the purchase price of assets and not as ordinary 
expenses. 

Now, if your Honor please, the contract of No- 
vember 28, 1942, which is between The Vita-Food 
Corporation on the one hand and The Stuart Com- 
pany and its principal stockholder, Mr. Hanisch, on 
the other hand, is designated—and JI quote: [7] 
‘‘Agreement of Settlement of Litigation and Can- 
cellation of Contract.’’ 

The contract recites briefly: ‘‘That there is a suit 
pending in the Superior Court between the parties; 
that the parties desire to settle all their differences.’’ 

The contract further recites that the parties claim 
ownership in the trade-mark, ‘‘the Stuart formula.” 

The contract provided among other things that 
the suit pending would be dismissed with prejudice; 
that the prior agreement between the parties, dated 
May 5, 1941, would be cancelled and terminated. 
The agreement also provided that the parties would 
waive and release each other from any and all claims 
and demands of every kind, character or description 
which any thereof have, or may have or claim to 
have against thereof. 

The contract further provided that the Vita-Food 
Corporation would quitclaim without warranty to 


Commissioner of Internal Revenue 67 


The Stuart Company the trade-mark, ‘‘the Stuart 
formula.’’ It also provided that the Stuart Com- 
pany and Mr. Hanisch would pay to Vita-Food 
Corporation the sum of $75,000.00 as follows: $35,- 
000.00 immediately, the balance of $40,000.00 in 
monthly installments of $4,000.00 each. 

The contract under the agreement provided that 
The Stuart Company agreed to pay Vita-Food Cor- 
poration—‘‘on a royalty basis and as additional 
consideration for the [8] execution of’’ the settle- 
iment agreement the sum of $122,700.00. This sum 
of $122,700.00 was agreed to be paid ‘‘at the rate of 
714 cents per unit of vitamin concentrates as sold”’ 
by The Stuart Company ‘‘beginning October 1, 
1943, and continuing until the said sum of $122,- 
700.00 is fully paid.’’ 

Now, the contract, if your Honor please, defined 
what was designated as a unit of vitamin concen- 
trates which agreed to be ‘‘the equivalent of one 
pint or 96 tablets of the product now being sold 
and marketed under the trade-mark of ‘the Stuart 
formula’ at the potencies now in effect in the Stuart 
formula liquid.”’ 

The contract further provided that the payments 
shall be paid on the equivalent of the said unit of 
vitamin concentrates whether the same shall here- 
after be sold and marketed in liquid, tablet or in 
any other physical form or whatever the size of the 
package was packaged by second party, The Stuart 
Company, and here is the significant thing—whether 
sold under the trade-mark, ‘‘the Stuart formula,”’ 
or not. In other words, the money was to be paid 
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irrespective of whether or not it was sold under 
the trade-mark, ‘‘the Stuart formula.”’ 

The contract further provided that if Mr. Hanisch 
should at any time fail to maintain his stock own- 
ership and control of at least 51 per cent in the 
petitioner or should fail up to and including October 
15, 1946, to continue as the [9] managing agent of 
The Stuart Company, then, in either sueh event 
he, Mr. Hanisch, would forthwith pay to Vita-Food 
Corporation the then remaining balance of the 
$40,000.00 as well as the remaining balance of the 
sum of $122,700.00. 

The contract further provided that if The Stuart 
Company should sell its business, good will or sell 
or license the trade-mark, ‘‘the Stuart formula,”’ 
the balance should be forthwith paid to Vita-Food 
Corporation. 

I want to call your Honor’s attention to one sig- 
nificant provision in the contract, as our evidence 
will show, which we believe the Commissioner of 
Internal Revenue has misunderstood. The contract 
provided that in the event of the abandonment of 
the trade-mark, ‘‘the Stuart formula,”’ by the Stuart 
Company, that all registrations thereof shall vest 
in Vita-Food Corporation. It is our position here, 
if your Honor please, that the parties attached little 
importance to the trade-mark at that time. After 
all, it had been in existence only a short time, and 
if there was to be an abandonment of that, that it 
should vest in The Vita-Food Corporation, and 
without consideration. 
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Now, if your Honor please, our evidence will show 
that the Petitioner contemplated abandoning this 
trade-mark, and as a consequence, after the con- 
tract was written up the opposing contracting par- 
ties insisted to make an insertion requiring that if 
the abandonment had been made, it should then [10] 
vest in The Vita-Food Corporation. 

Our evidence will show that after the signing of 
the settlement contract and the cancellation of the 
contract of May 5, 1941—well, I want to say this: 
Our evidence will show, if your Honor please, that 
the product they represented they had had consid- 
erable defects in it. It was a product containing 
multiple vitamins, but it had a molasses base, and 
the doctor found, and the consuming public also, 
that molasses would ferment and explode the bottles 
in the doctors’ offices, as well as in the drug stores. 

I may say that the manner of marketing this 
product wasn’t through advertising in newspapers 
and advertising to the ultimate consumer. The 
Stuart Company proceeded along what is known as 
the ethical method of distributing and selling this 
product, that is to say, it advertised onlv in medica! 
journals and sent samples to doctors and sent 
trained men to explain the product to the doctors. 
I mention this fact, if your Honor please, because 
I think it is unlike a trade-mark where you get a 
lot of advertising to the general public and it de- 
velops in the general public what it is. This par- 
ticular product, as I say, went through the ethical 
route to the doctors who were the ones who pre- 
seribed its use. 
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Now, our evidence will show that the value of 
the Stuart product in its origination was not based 
upon the name itself, but the fact that Mr. Hanisch, 
through his sales [11] promotion efforts and the 
additional fact that he sold state quantities of vita- 
mins at a much cheaper price than anybody else in 
the field, produced the volume of sales that he en- 
joyed at that time. 

Our evidence will show that anybody could have 
produced a similar product under a similar sales 
promotion. Vitamins as such and as contained in 
the Stuart product were available to any manufac- 
turer of vitamin products, and vitamins were bought 
with the idea of how many units could be obtained 
for a given amount of money. 

Now, I may say, if your Honor please, and I want 
to emphasize this in my statement, that Galen B 
was the outstanding product being sold. That was 
being sold for $4.75 a pint, too high for the masses 
to get. 

The Stuart Company was required to sell and did 
sell its product for about $1.95. 

Now, if vour Honor please, our evidence will show 
that the payments that were made here, pursuant 
to this contract, were made to cancel the onerous 
contract, that therefore they constitute ordinary and 
necessary expenses. This Court has held that in 
many cases, and I refer your Honor to the Commnu- 
nity Bond & Mortgage Corporation case which was 
decided by the Board of Tax Appeals in 27 B.T.A. 
480. which was affirmed in 74 F. (2d) 727. [12] 
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The Court: Mr. Mackay, has the Respondent al- 
lowed any deduction in each of these taxable years 
with respect to these payments? 

Mr. Mackay: No, your Honor, he has not. 

The Court: Well, if he pleaded the payments as 
a capital item instead of ordinary expense, wouldn’t 
he have allowed something ? 

My. Mackay: Well, if your Honor Please, he 
disallowed all of them as deductions, and I assume 
he did it on the ground that—on his interpretation 
of the contract, that The Stuart Company had ac- 
quired this Stuart formula and had paid it for that, 
and there is no deduction allowed for the amortiza- 
tion of a trade-mark. 

The Court: Well, I wanted to know what vour 
understanding of the Respondent’s determination is. 
That isn’t clear from your statement. 

Mr. Mackay: Well, my understanding is, if your 
Honor please, that he, the Respondent, has con- 
eluded that under this settlement agreement the en- 
tire $197,000.00, which was paid represents the cost 
of acquisition of assets, principally, as I understand 
it, the Stuart formula, and that no part of that is 
deductible. Our position is the whole amount is de- 
ductible. 

The Court: Why do you say the whole amount is 
deductible? [13] 

Mr. Mackay: Because it is in the cancellation of 
apn onerous coutract. The contract was caneelled, 
the contract of May 5, 1941. 

The Court: In other words, the Petitioner's 
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theory and the Respondent’s theory are very far 
apatt, then, is that right. 

Mr. Mackay: Very far apart. 

The Court: The difference between a theory that 
an expenditure is an investment. in an asset and 
the theory that an expenditure is a payment in 
order to get out of or cancel an unsatisfactory con- 
tract? 

Mr. Mackay: That is right, your Honor. 

The Court: They are certainly two very differ- 
ent concepts. 

Mr. Mackay: That is right, your Honor. 

The Court: Now, what have you set forth in 
this amended petition, Mr. Mackay? 

Mr. Mackay: I have two other small issues in 
here which relate to the amendment. The amend- 
ment relates to the postwar credit refund, just the 
refund credit for postwar under the Case of Alt- 
schult’s Incorporation versus Commissioner, Docket 
No. 12317 T C No. 94, decided October 15, 1947. If 
1} may be permitted, there are just two small 


issues 

The Court: I don’t understand what this item is, 
Mr. Mackay. Is this a new claim raised now for 
the amended [14] petition for the first time? 

Mr. McGregor: If your Honor please, the issue 
has to do with the invested capital item for the 
fiscal vears ended March 31, 1944, and March 31, 
1945, the amount of postwar credit determined for 
the previous two years, it should be noted that the 
Respondent in its 90-day notice of deficiency deter- 
mines an excess profits tax for the fiscal year ended 
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March 31, 1943, of $8,495.95, which results in a 
postwar credit of $849.60, and for the year ended 
March 31, 1944, excess profits taxes of $52,808.66. 
The postwar credit for these two years would be 
$849.60 and $5,280.87, respectively, which under the 
recent case of Altschult’s Incorporation versus Com- 
missioner, citation given, constitutes earnings and 


surplus at the beginning of the respective years as 


part of Petitioner’s capital for excess profits tax 
purposes. They are on the invested eapital basis for 
determining their excess ‘profits credit. 

The Court: Well then, this second issue relates 
to the amount, the excess profits credit, is that cor- 
rect? 

Mr. McGregor: ‘That is correct. 

The Court: In what years? 

Mr. McGregor: 1944 and 1945. 

The Court: Well, when the taxpayer computed 
its excess profits credit it did not take something 
into account? 

Mr. McGregor: ‘They didn’t do that because they 
didn’t [15] show any of this large excess profits tax 
which the Commissioner has determined, but it has 
been ruled in this case cited that the excess prof- 
its—— 

The Court: Let me ask you this: Is this an al- 
ternative contention ? 

Mr. McGregor: Yes, it will be an alternative. 
If Petitioner wins in his ease, this will have no 


effect. 
The Court: There would be a credit whether the 
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rule in the cited case Altschult’s Incorporation ver- 
sus Commissioner, would apply; is that correct? 

Mr. McGregor: That is mght. I think that that 
is a credit, that the taxpayer gets on the 10 per cent 
of the excess profits. 

The Court: That is evidently what the rule of 
that case is, but whether you can properly import 
that into this case is something you have to estab- 
lish. You are now raising that question in the 
amended petition ? 

Mr. McGregor: I believe that the Commission 
under Rule 50 would automatically take it into con- 
sideration and allow it. [ don’t know. 

The Court: That is why I want to have this dis- 
cussed at this time, because I think you had better 
have some understanding about that, otherwise you 
will have to establish that would properly follow in 
this case. 

Mr. McGregor: Well, your Honor, the facts in 
the [16] case—the 90-day letter shows what the ex- 
cess profits should be, and it shows the computation 
of the invested capital and it shows that this 10 per 
cent of the excess profits tax credit for each of these 
two year's has not been taken into invested capital 
to allow their excess profits credit for the subse- 
quent years. I think the record will speak for itself 
upon that. 

The Court: No, if you are going to raise a new 
issue in your amended petition, an alternative issue, 
of course, you raise it and you have to establish it 
at the trial unless counsel for the Respondent agrees 
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that it is a matter that will be automatically taken 
care of under Rule 50. 

Now, if you haven’t done that up to the present 
time, you had better find out about it before you 
end the presentation of your case. 

Mr. McGregor: Well, your Honor, we will see 
what he says with respect to the amended petition. 
If he admits the facts on those issues, we don’t have 
to prove anything further. I haven’t had a chance 
to read the answer yet. 

The Court: Is anything else raised in your 
amended petition ? 

Mr. MeGregor: Yes. The other issue has to do 
with respect to Respondent failing to allow as a 
eredit to the excess profits tax determined for the 
fiscal years [17] ending March 31, 1943, and March 
ol, 1944, the postwar refund credit of excess profits 
taxes. It should be noted that the Respondent’s no- 
tice of determination shows an excess profits tax 
habiity for the year ended March 31, 1948, of 
$8,495.95, and for the fiscal year ended March 31, 
1944, of $52,808.66, but fails to allow the postwar 
refund eredit against such excess profits taxes in the 
sum of $849.60, for the fiscal year ended March 31], 
1943, and of $5,280.87, for the fiseal year ended 
March 31, 1944, as required by Internal Revenue 
Code Sections 780, 781 and 784, although the Re- 
spondent has computed postwar credit refund for 
the fiseal year ended March 31, 1945. He does it 
one year, but not in the other two years. 

By reason of this fact the Respondent has over- 
stated the deficiency for the fiscal year ended Mareh 
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31, 1943, of $849.60, and for the fiscal year ended 
March 31, 1944, of $5,280.87. 

The Court: Is it just an error? Would the Re- 
spondent concede that it was just an error? 

Mr. MeGregor: Well, I don't know. It is a new 
tax, and they have had somewhat of a complicated 
way of treating it one time during the period. They 
would not make that refund credit through the Col- 
lector’s office on additional taxes. I think that was 
modified, so later I think the 1946 Act or the 1945 
Act permitted that refund of credit to be [18] made 
in the computation of the tax. 

Now, they have done that with one year, but they 
didn’t do it in the other two years. Now, I don’t 
know of the cause for it. 

The Court: Well, didn’t you try to ascertain be- 
fore the trial? 

Mr. MeGregor: I beg your pardon? 

The Court: Didn’t you try to find out before the 
trial of the case? 

Mr. MeGregor: Well, we did submit a stipula- 
tion of facts on this to counsel, but they have been 
so busy they couldn’t get it checked to sign it. 

The Court: That isn’t what I asked you. I said 
didn’t you find out prior to the trial why that credit 
had not been allowed mn the earlier years? 

Mr. McGregor: No, we did not, your Honor. 

The Court: Now, ave you relying simply on a 
regulation on this poimt or is there some amend- 
ment to the statute that you are relying on? 

Mr. McGregor: Iam relying strictly on the code 
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sections that I quoted, Sections 780, 781 and 784 
which provide for that. [19] 


Opening Statement on Behalf of the Respondent 
By Mr. Maiden: 


May it please the Court, the paramount issue in 
the case, and the one issue that accounts for the bulk 
of the deficiencies set up in the statutory notice is 
the one issue of whether payments made by this Pe- 
titioner to The Vita-Food Corporation under a doc- 
ument dated November 28, 1942, constitute pay- 
ments made for the acquisition of a trade-mark 
called ‘‘the Stuart formula,’’ or whether they repre- 
sent payments as claimed by the Petitioner in con- 
sideration of the cancellation of a so-called onerous 
contract of May 5, 1941. 

Now, briefly on that issue, if the Court please, the 
May 5, 1941, contract which was a contract whereby 
The Vita-Food Corporation was to sell to The 
Stuart Company at certain fixed prices vitamin con- 
ecentrates to be sold and distributed by The Stuart 
Company under the trade name of the Vita-Food 
Corporation, specifically under the trade name of 
The Stuart formula. This contract provides specif- 
ically in Paragraph 2 that ‘‘The Stuart Company, 
one of the first parties, agrees that the concentrate 
received by it under said contract of March 7, 1941, 
will be sold and distributed under second party’s 
trade-mark—’’ the second party being The Vita- 
Food Corporation—‘‘or labelled ‘The Stuart For- 
mula,’ and/or under such other second party’s trade- 
marks or labels as may be mutually agreed upon by 
first and second parties.’’ [20] 
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J might state that the contract of March 7, 1941, 
referred to in the May Ist contract was simply a 
letter sent to the Stuart Company—lI mean, sent to 
Mr. Hanisch, I believe, by the Vita-Food Corpora- 
tion, whereby it sets out that Mr. Hanisch was buy- 
ing 3,000 gallons of this concentrate, and that it was 
understood that Mr. Hanisch would have two corpo- 
rations organized, The Shaler Food Products Com- 
pany and The Stuart Company, and that these two 
corporations would sell to the public this vitamin 
concentrate. 

Now, not only does Paragraph 2 provide that the 
trade-mark The Stuart Formula is the property 
of The Vita-Food Corporation, but Paragraph 10 
of the contract further provides, ‘‘Any and _ all 
trade-marks or labels under which the concentrates 
hereinbefore specifically described or any other 
products manufactured by second party which may 
hereafter be marketed or distributed or offered for 
sale by first party or either thereof, shall at all 
times he and remain the sole and exclusive property 
of second party—"’ the second party being The 
Vita-Food Corporation. 

Now, if it please the Court, the proof will show in 
this case that the trade-mark ‘‘the Stuart formula” 
was, pursuant to the specific provisions of the 
eontract of May 5, 1941, registered by The Vita- 
Food Corporation both in the State of California 
and at Washington. 

Paragraph 20 provides that ‘‘Second party agrees 
to [21] comply with all governmental regulations as 
applied to it and to the manufacture of products 
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sold to first parties. Second party agrees further to 
apply for registration of trade names hereinbefore 
specifically mentioned—’’ one of them being ‘‘the 
Stuart formula,’’ the trade-mark involved in this 
ease— ‘‘and will likewise apply for registration of 
such trade names as may be mutually agreed upon 
covering future products which may be developed 
or manufactured by second party.”’ 

Now, if the Court please, this contract of May 5, 
1941, provided that, under Paragraph 6, that the 
Stuart Company should have the exclusive right to 
sell the vitamin concentrates under The Stuart 
Formula or the trade name of The Stuart Company, 
but provided that in the event The Stuart Company 
failed for any 60 consecutive days to meet a mini- 
mum quota of purchases from Vita-Food, that then 
and in that event Vita-food Company could serve 
a notice of cancellation of the contract, that the no- 
tice of termination of the contract would not become 
effective for 60 days after the service of the notice, 
during which time The Stuart Company could kecp 
alive the contract by making up the deficiency in 
its quota agreement of purchases from Vita-Food 


Corporation. 

There is a similar provision for termination of 
the contract contained in Paragraph 19. [22] 

Now, if the Court please, in order to keep the 
chronology of facts, I want to state that The Vita- 
Food corporation on the 23rd day of June, 1942, 
registered this trade-mark in its name, that is. the 
trade-mark ‘‘the Stuart formula’’ with the Depart- 
ment of State for the State of California, and be- 
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came the registered owner of the trade-mark in the 
State of California. Thereafter on September 8, 
1942, it received the registration in its name of this 
trade-mark ‘‘the Stuart formula’’ from the United 
States of America. Now, if the Court please, the 
evidence in this case as the Respondent will develop 
it will show that the Vita-Food Corporation would 
have been glad at any time to have cancelled with- 
out one dollar from The Stuart Company the con- 
tract of May 5, 1941. Under the contract of May 5, 
1941, The Vita-Food Corporation was committed to 
sell all of its products through The Stuart Company, 
and only in the event of a cancellation of that con- 
tract could The Vita-Food Corporation sell its prod- 
ucts through any other agency or distributor. 

The faets will likewise show that certaily as 
early as the summer of 1942, that The Stuart Com- 
pany commenced efforts to obtain title to this trade- 
mark ‘‘the Stuart formula’ by direct offers of pur- 
chase to The Vita-Food Corporation. 

The evidence will show that The Stuart Com- 
pany first offered to pay $15,000.00, for this 
trade-mark, that it [23] then raised that offer to ap- 
proximately $50,000.00, that it then raised the offer 
to approximately $85,000.00 to $100,000.00; all of 
which offers were rejected by The Vita-Food Cor- 
poration. 

The evidence in the case will show that at no time 
during the existence of this agreement of May 5, 
1941, did The Stuart Company meet its minimum 
quota purchases from The Vita-Food Corporation, 
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and that The Vita-Food Corporation from time to 
time waived the failure of The Stuart Company to 
come up to the quota purchases set forth in the con- 
tract, and that the purpose of the waiver was to en- 
able The Stuart Company to properly develop this 
product and to give it a full and complete oppor- 
tunity to make good under the contract and to de- 
rive the benefits of the profits expected from the 
sale of the product. 

However, in the summer of 1942, Mr. Lewis of 
The Vita-Food Corporation—and IJ might state that 
Mr. Lewis was the moving spirit in and behind The 
Vita-Food Corporation and that he at all times 
spoke for and handled all of these transactions for 
The Vita-Food Corporation—Mr. Lewis had a con- 
ference with Mr. Hanisch, and Mr. Hanisch was 

The Court: Isn’t this all matter that has to be 
proved, Mi. Maiden? 

Mr. Maiden: I beg your pardon? 

The Court: This is all matter that has to be 
proved? [24] 

Mr. Maiden: It is, your Honor. Mr. Mackay 
put his interpretation wpon the facts he wanted to 
prove, and I was sort of following suit. 

The Court: Well, it has taken one hour, almost, 
for the opening statements. If we are to conclude 
the trial of the case, and I understand that it will 
take a day, IJ think we must get down to hearing 


evidence. 

Mr. Maiden: Yes, ma’am. 

The Court: May I ask you, please, now to bring 
your opening statement to a conclusion, and also 
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please take up the matter of the two matters men- 
tioned by Mr. McGregor and which are evidently 
covered by the amended petition which seem to call 
for an adjustment of some kind rather than the in- 
troduction of evidence and the argument of the legal 
right of the Petitioner to the adjustment. I don’t 
know what these two alternatives are. 

Mr. Maiden: Briefly, in closing up the first issue, 
I do want to mention the fact that on October 8, 
1942, the Vita-Food Corporation served notice of 
cancellation of this contract on The Stuart Com- 
pany. On October 12, 1942, The Stuart Company 
acknowledged receipt of that notice and stated that 
they would try to bring up their quota, but that they 
doubted if they would be able to do so, and then ad- 
vised The Vita-Food Corporation that they would 
not accept the reinstatement of the contract. On 
November 23, 1942, The Stuart Company served 
a [25] notice of rescission of the contract setting up 
it had been obtained under fraud and various other 
statements. On November 25, 1942, The Vita-Food 
Corporation filed an injunction suit in the Superior 
Court here in Los Angeles asking that The Stuart 
Company be enjoined from selling any vitamin con- 
eentrate products under the trade name of ‘‘the 
Stuart formula.’’ 

Then on November 28, 1942, the agreement of 
that date was entered into, and it is Respondent’s 
contention in this case that the only real substance 
to that agreement was the acquisition for the full 
purchase price set forth therein of this trade-mark 
‘the Stuart formula.’’ 
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Now, if the Court please, on the little interest de- 
duction issue, the Petitioner is claiming now for the 
first time no such deduction was made in its re- 
turn, and, of course, it is not mentioned in the stat- 
utory notice that it is entitled to a deduction of 
some two thousand dollars. 

Mr. Mackay: We are waiving that. 

Mr. Maiden: Fine. Then that brings us to the 
remaining issue which is raised for the first time 
on the amended petition, and that is the right of 
the Petitioner to have included in the determination 
of its invested capital 

The Court: Now, let me just ask you to stop 
again. Why repeat all of that? I want to know 
what the Respondent’s position is on the claims, or 
haven’t you anv position at [26] this time? 

Mr. Maiden: Your Honor, I am inclined to be- 
lieve that this case of Altschult’s controls the issue 
in this case on that point. 

The Court: Well, do vou know vet or don’t you? 


You say you are inchned. 

Mr. Maiden: Well, I wouldn’t be positive about 
any matter of law, if the Court please, without 

The Court: Very well, we will pass the matter. 
You are not in a position now to state—I don’t want 
to repeat the word ‘‘position’’—but I will do that, 
anyway—Respondent is not prepared at this time 
to answer the Petitioner on the propriety of these 
two alternative claims, is that correct? 

Mr. Maiden: That is right, your Honor. 

The Court: ‘hen I will ask counsel during the 
recess, which we will take, to go over this matter so 
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that the Court will know whether we are going to 
hear evidence on one issue or three issues, because 
this is quite unusual. Ordinarily we know at the 
beginning of the trial whether we are going to hear 
evidence on one issue or several issues. We also 
know where the parties have been agreed and what 
ean be followed under Rule 50. 

Now, if you haven’t worked that out up to the 
present time, I shall ask you to work that out and 
report [27] back sometime during the day, or at 
least before the record in this hearing is closed. 

Now, let’s just drop that and proceed, please, be- 
cause we are hot making any headway with our 
offering in the hearing of evidence. 

Mr. McGregor: J might call the Court’s atten- 
tion to the fact that one of these issues was a case 
just tried on the last call of the calendar on the 
California Vegetable Concentrates. 

The Court: Well, I pointed that out because it 
is a matter that counsel should be able to agree on 
during the trial and you haven’t done so yet, and I 
would much prefer that you do that before the con- 
clusion of the hearing rather than merely state that 
you think the Altschult’s case will apply. I don’t 
know and you don’t know whether it will or not. 
It makes it too difficult when briefs are filed to find 
out that there was an issue that wasn’t tried, and 
it has to be worked out by the Court in some way 
when the briefs are filed. You know that these briefs 
that are filed by the government have to go back to 
Washington, they have to be reviewed, and it is my 
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experience that loose ends of this kind can cause a 
lot of trouble. 

Can we pass this now? 

‘Mr. McGregor: In my opinion it should be 
worked out under Rule 50. [28] 

Mr. Maiden: May I say-——— 

The Court: May I have the last word, gentle- 
men? I have said this three times, you haven’t up 
to the present time consulted with each other on it. 
The Court wants you to consult with each other on 
it during the trial of the case, and not wait until 
you get to the Rwe 50 recomputation which may be 
made eight months from now. Do you understand 
that, Mr. McGregor? 

Mr. McGregor: Yes, your Honor. 

The Court: All right. Let’s be in agreement on 
that. 

Are you ready to proceed with the evidence? 

Mr. Mackay: Yes, your Honor. 

May I eall for the returns for the fiscal vears 
1942, ’43, 44 and *45? 

Mr. Maiden: You may, and here they are, Mr. 
Mackay. 

Mr. Mackay: You handed me, counsel, the re- 
turns for 1948, 1944 and 1945, but not for 1942. T 
understand you do not have it? 

Mr. Maiden: I do not have it for 1942, and I 
have agreed that you might put in for 1942 your 
copy of that return and I would raise no objection. 

Mr. Mackay: It is agreed that these may be 
withdrawn and photostats substituted ? 

Mr. Maiden: If it is agreeable with the [29] 
Court. 
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Myr. Mackay: I would like to offer these in evi- 
dence. 

The Court: How do you want them marked, Mr. 
Mackay? 

Mr. Mackay: May they be marked consecu- 
tively ? 

The Clerk: There are five separate documents. 

The Court: Well, Mr. Mackay, we could make 
the return for 1945 No. 1, or we could make it Ex- 
hibit 5. 

Would vou mind offering them, please ? 

Mr. Mackay: Yes, your Honor. 

IT should like to offer the returns here which are 
for the fiscal year 1941, the corporation excess 
profits tax return as well as the corporation income 
and declared value excess profits tax return as one 
exhibit. 

‘The Court: Whose return is that? 

The Clerk: The Stuart Company, if your Honor 
please. 

The Court: It is received as Exhibit No. 1 with 
leave to withdraw the document and substitute a 
photostatic copy. 

(The document above referred to was re- 
ceived in evidence and marked Petitioner’s Ex- 
hibit No. 1.) 

Mr. Mackay: I should like to offer in evidence, 
if your Honor please, a similar return for the year 
1943 as Exhibit No. 2. 

The Court: It is received as Exhibit No. 2. 

(The document above referred to was re- 
ceived in evidence and marked Petitioner’s Ex- 
hibit No. 2.) [80] 
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Mr. Mackay: As Exhibit 3, I should like to offer 
in evidence similar returns for the fiscal year ended 
March 31, 1944. 

The Court: It is received as Exhibit No. 3. 


(The document above referred to was re- 
ceived in evidence and marked Petitioner’s Ex- 
hibit No. 3.) 


Mr. Mackay: As Exhibit No. 4, similar returns 
for the year ended March 31, 1945. 
The Court: It is received as Exhibit 4. 


(The document above referred to was re- 
ceived in evidence and marked Petitioner’s Ex- 
hibit No. 4.) 


The Court: Is that four returns, Mr. Clerk ? 
The Clerk: I have four returns, your Honor. 


The Court: You may proceed. 
Mr. Mackay: Mr. Ferguson, please. 


Whereupon, 
HOWARD FERGUSON 


called as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 

The Clerk: Will you tell us your name, Mr. Wit- 
ness ? 

The Witness: Howard Ferguson. 


Direct Examination 
By Mr. Mackay: 


Q. What is your occupation, Mr. Ferguson? 
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(Testimony of Howard Ferguson.) 

A. Certified Public Accountant. [81] 

@. You are practicing in Pasadena, are you? 

A. Pasadena and Alhambra. 

Q. I see. Are you familiar with the books and 
account of The Stuart Company ? 

A. Yes, I am. 

@. Are you employed by them? 

A. No, I am not. 

Q. Have vou been? A. No, sir. 

Q. Well, recently have you been employed to 
make a summary or schedule showing the payments 
made under the agreement of November 28, 1942. 

A. Yes. 

Q. I will ask you if the books of account are in 
court. Are the books of account of The Stuart Com- 
pany in court? A. Yes, they are. 

Q. I will ask you if you prepared this statement 
showing how the payments were reflected on the 
books under the agreement of November 28, 1942. 

A. Yes, I prepared this. 

@. From the books of account? A. Yes. 

Q)) axe they correct? A esas ite 

Mr. Mackay: If your Honor please, [I would 
like to [82] offer this in evidence. 

Mr. Maiden: No objection, if the Court. please. 

The Court: That is a schedule of payments made 
under what agreement, Mr. Mackay? 

Mr. Mackay: Under the agreement of Novem- 
ber 28, 1942. That was the settlement agreement. 

The Court: By The Stuart Company ? 

Mr. Mackay: By The Stuart Company. 
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(Testimony of Howard Ferguson. ) 
The Court: To The Vita-Food Corporation? 
Mr. Mackay: To The Vita-Food Corporation. 
The Court: It is received as Exhibit No. 5. 


(The document above referred to was re- 
ceived in evidence and marked Petitioner’s Ex- 
hibit No. 5.) 


Mr. Mackay: Now, if your Honor please, the re- 
turns are in, but in order to assist in understanding 
this case, J should like to introduce here what are 
The Stuart Company balance shects to the tax re- 
turns. I think it would be a whole lot easier for the 
Court to see the loss and so on. [ understand coun- 
se] has no objection. 

Mr. Maiden: No objection. 

‘The Court: It is a schedule showing compara- 
tive balance sheets taken from the tax returns of 
the years 1942 to 1945, inclusive, and is received as 
Exhibit No. 6. 


(The documents above referred to were re- 
ceived in evidence and marked Petitioner’s Ex- 
hibit No. 6.) [83] 


Mr. Mackay: Now, if your Honor please, I eall 
your attention to the fact that this agreement under 
which these payments were made is dated Novem- 
her 28, 1942. It became necessary, in our opinion, 
that we show the earnings of the company from 
March 31, 1942, the close of its last fiscal year, to 
October 31, 1942, which was the last full month be- 
fore the date of the contract. 
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(‘Testimony of Howard lerguson. ) 

nary expenses, that was not done each month. ‘This 
1s done at the year end, and for the purposes of 
having a comparable statement for the short period 
here at October 31st, I did make certain adjust- 
ments. 

Q. Did you prepare a statement showing those 
adjustments ? Ae Gees. 

Mr. Mackay: If your Honor please, I should 
hke to offer in evidence this statement which is 
entitled ‘“‘Statement of Profit and Loss as Ad- 
justed by Proper Accruing.”’ 

Mr. Maiden: There will be no objection to this, 
if your Honor please. I consider all this evidence 
is immaterial. 

The Court: Received as Exhibit No. 7. 

(The document above referred to was re- 
ecived in evidence and marked Petitioner’s 
Exhibit No. 7.) 

Q. (By Mr. Mackay): Now, did you prepare 
a statement stating the [85] adjustments you just 
testified to? he Yes, 

Mr. Mackay: If your Honor please, I should 
like to offer these in evidence. 

Mr. Maiden: No objection, if the Court please. 

The Court: Adjustments of what? Why do you 
want to introduce a schedule showing adjustments ? 
Let me see Exhibit 7, please. 

Well, Exhibit 7 is just for one year, Mr. Mackay. 

Mr. Mackay: Yes, that is all we are trying to do, 
your Honor, is to show the earnings from the end 
of the Jast fiscal year up and including October 
31, 1942. 
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(Testimony of Howard Ferguson.) 

The Court: What about the earnings for the 
previous years? 

Mr. Mackay: Well, we have already got those 
in evidence. 

The Witness: Your Honor, could I explain? 

The Court: What are these adjustments? 

Mr. Mackay: Would you explain them? 

The Court: You had better explain it into the 
record. Jf you are going to explain it now, I won’t 
understand it later. You can refer to the docu- 
ment that is marked as Exhibit 7. 

The Witness: Exhibit 7 shows the operating 
loss for the year ending March 31, 1942, per the 
tax return. That [36] was the first fiscal year, the 
first full year of the Stuart Company. They were 
incorporated at the end of March, 1941, and they 
opened their books of account as of April Ist, so 
this does take us back to the inception of the Stuart 
Company. Does that answer the question ? 

The Court: Yes. That wasn’t clear before. Now, 
about the adjustments. 

The Witness: The adjustments made for the 
seven months ended October 31, 1942, were the two 
major ones. There could have been very small 
items for depreciation and payroll tax, but the two 
major items are $3,054.08 as interest accrued on 
notes payable. That was interest from April 1, 
1942, to October 31st. 

The Court: What is the difference in your final 
fieure ? 

The Witness: Well, that is reflected in the loss 
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of $8,989.42 for the seven months ended October 
31, 1942. 

The Court: As shown on Exhibit 7? 

The Witness: Yes. 

The Court: Off the record. 


(Discussion off the record.) 


The Court: On the record. 

Mr. Mackay, your schedule that you have just 
offered is impossible to understand. It doesn’t jibe 
with Exhibit 7. It doesn’t explain anything in Ex- 
hibit 7. It [87] apparently shows adjustments 
made to book figures. Well, the book figures are 
not in evidence, so it means nothine. It ts an ad- 
justment which pre-supposes a comparison, and if 
you don’t have two comparatives to show one, it 
means nothing. You have got to show both. That 
doesn’t show any change in any total figures of loss 
for these two periods. As shown on Exhibit 7, for 
example, those adjustments may have been taken 
into consideration in computing the loss for the 
first fiscal year and for the first seven months. 

Now, let me ask you another question, Mr. Wit- 
ness. You say this corporation was organized in 
1941 and opened its books on April 1, 1941, is that 
correct ? 

The Witness: ‘That is correct. 

The Court: So its first year ended on March 31, 
1942? 

The Witness: That is correct. 
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The Court: Your gross profit and loss for the 
first full year is shown on Exhibit 7? 

The Witness: That is correct. 

The Court: Now, why were you asked to com- 
pute, if you know, the gross profit and loss for 10 
months, January 1, 1942, to October 31, 1942? What 
is the significance of that? That is part of the 
first fiscal year and part of the second fiscal year, 
isn t 1” 

The Witness: No. There is a little misunder- 
standing, [38] if I may say so. The seven months 
ended October 31, 1942, would be from April 1, 
1942, to October 31, 1942. 

The Court: IT thought it said 10 months. 

The Witness: No, it is seven months, your 
Honor. 

The Court: Well, why were you asked to give 
the gross profit and loss for part of the first fiscal 
vear, do you know? 

The Witness: Yes, because that was the closing 
of the month just preceding this cancellation con- 
tract of November 28, 1942. 

Mr. Maiden: If the Court please, I object to 
the witness interpreting this contract as being a 
cancellation contract. 

The Court: All right. 

Mr. Mackay: I will accept that rebuke. 

The Court: The witness isn’t trying to interpret 
the contract. 

Mr. Mackay: If your Honor please, I think I 
can clear that up for your Honor. It is our view 
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in asking this witness this question—we have the 
statement for the first fiseal year, and we want to 
show the financial condition, the profit and loss for 
the last full month preceding the date of the agree- 
ment of November 28, 1942. 

The Court: The last full month ? 

My. Mackay: Yes, your Honor—the seven 
months, I [39] mean, the seven months’ operations 
including the last full month, because we couldn’t 
include in this statement the earnings for Novem- 
ber because they hadn’t happened at that particular 
time. 

The Court: Off the record, again, please. 


(Discussion off the record.) 


The Court: On the record. The Court does try 
to follow the evidence, and you have had that ex- 
perience before. 

Mr. Mackay: Yes, I have. 

The Court: I can’t figure out what you mean 
by your second column. I think you had better 
put dates on here, that is, April 1, 1941, to such 
and such a date, 1942. Then it won’t be ambiguous. 

Mr. Mackay: I think that is a good suggestion. 

The Court: ‘The first 10 months ending January 
1, 1942? 

Mr. Mackay: I think vou are right, your Honor. 

The Court: Well then, I was right in one of 
the questions, when IT asked you if this last column 
relates to the first fiseal year—it relates to the sec- 
ond fiscal year. 
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The Witness: That is correct, there is no over- 
lap there at all. 

The Court: All right. That clears that wp. 

Mr. Mackay: Now, if your Honor please, with 
Exhibit [40] 7 in here, this shows the operations 
for those seven months ending October 31, 1942, 
with certain adjustments. J understood the witness 
to say that there had been some items there that 
hadn’t been accrued monthly as the months went 
by, and that is the reason I wanted to put in the 
next. exhibit, the adjustments he made to the books. 

The Court: I still can’t understand them be- 
cause you would have to introduce something to 
show what the book figure is worth that was ad- 
justed, Mr. Mackay, otherwise I can’t weigh it. I 
don’t know what weight to give it. 

Let me tell you what I mean here. Let me see 
that schedule again. The accountant made an ad- 
justment in payroll tax expense which he has an 
Ttem 1 of $250.28. I don’t know what that left, 
what it was before or what it was after or what 
the net effect of that adjustment was. It is a small 
item. J wouldn’t know what that did. There is 
an adjustment, Item 7 of expenses, sales expense 
a lot about seven small items with a total of 
$2,018.61. Well, it is an adjustment of what? Does 
it make the expenses increase or decrease? Does 
it make the loss figures shown on Exhibit 7 in- 
crease or decrease, and why is it material anyway? 

Mr. Mackay: Well, for this reason, your Honor: 
We are contending, of course, that this trade-mark 
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‘had no value at this particular time. In order to 


prove that 
The Court: These are the figures of the [41] 
Stuart Company, isn’t that mght? 
Mr. Mackay: Yes, your Honor, that is right, 
and we were the only ones who marketed under 


the Stuart name. Therefore, it is necessary to show 


what earnings there were or whether or not any 
earnings could be attributed to the trade-mark from 
the time it operated under that form in May, 1941. 

The Court: This company does not contend that 
it owned the trade-mark ? 

Mr. Mackay: My opening statement said that. 

The Court: Have you proved that you own it? 

Mr. Mackay: Well, the next witness 

The Court: Well, I think you will have to have 
this witness remain and not take him out of order. 
I don’t know what you are getting at. 

Mr. Mackay: Al] right, I will withhold this ex- 
hibit. 


(Witness excused.) 
Mr. Mackay: Call Mi. Hanisch. 


Whereupon, 
ARTHUR HANISCH 


called as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 

The Clerk: Will you tell us your name, Mr. Wit- 
ness, please? 
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The Witness: Arthur Hanisch. [42] 


Direct Examination 
By Mr. Mackay: 


Q. Mr. Hanisch, what is your occupation? 

A. I am president of the Stuart Company. 

Q. How long have you been president of the 
Stuart Company? 

A. Since its organization in March, 1941. 

Q. What kind of business has the Stuart Com- 
pany been carrying on since that time? 

A. Distribution of vitamin products. 

The Court: My. Mackay, I am going to interrupt 
here onee, and then I will be finished. Please think 
of the psychology of the person who is listening 
to you. 

Mr. Mackay: Thank you. 

The Court: I don’t know who the Stuart Com- 
pany is, I don’t know who the Vita-Food Company 
is. I listened to your opening statement very care- 
fully. I know that it was general. Perhaps I am 
a little bit too methodical. 

Mr. Mackay: No, I think not. 

The Court: But to the Court, this is all a rou- 
tine. It becomes very systematized, the matter of 
how the evidence is built up. I want to know who 
the dramatis personae of this story are. Who was 
the Stuart Company? Who owned the stock? How 
was it created? How much capital did it have when 
it was started? Who was the Vita-Food Corpora- 
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tion? [43] When was it organized? Who owned 
its stock? How much capital did it have? 

Tf you will give me those basic things, first, and 


then get into what to you the interesting part of 
this matter is, I will be satisfied, but I will not be 
able to be patient and sit here unless I know what 

| the under-pinnings of this structure are, because 
that is just the way my mind works. I have to 
know where the foundations are. Let’s get into 
the basic facts, and then you can present your evi- 
dence in any way that you want, but IT have to know 
what the relationships are, whether Vita-Food is 
partly owned by Stuart, for example; whether 
Stuart owns Vita-Food; or whether Vita-Food owns 
Stuart. 

Mr. Mackay: I appreciate the suggestion, and I 
will bear that in mind. ' 

Q. (By Mr. Mackay): Mr. Hanisch, will you 
please tell the Court when the company was or- 
ganized ? 

A. The corporation was formed in the latter 
part of March, 1941. 

Q. Do you know how much stock it issued? 

A. $1,000.00 in stock, and in addition to that, 
I guaranteed to Joan the corporation working 
capital. 

Q. Now, to whom was the stock issued? 

A. ‘The stock was issued to me, Mr. Pelletier, 
Mr. Lewis [44] and Mr. Pringle. 

The Court: How many shares to each? 
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The Witness: There was a change later on, as 
[ recall it. 

The Court: No, how many shares originally? 

The Witness: There was a thousand shares of 
a dollar each. 

The Court: 1000 shares, $1.00 each? 

The Witness: That is right. 

The Court: How many shares were issued to 
you? 

The Witness: The thing was changed. I think 
at that time it was 60 per cent. At the present 
time I own 70 per cent. At the present time Mr. 
Pelletier owns 20 per cent and Mr. Pringle owns 
107 per ‘cent, 

The Court: Mr. Lewis is out? 

The Witness: ‘That was an arrangement made 
at the time of the agreement of November, 1942. 

The Court: It is a California corporation ? 

The Witness: Yes—now, I must explain 

The Court: What did you give for your stock? 
What did you turn into the corporation for the 
stock when it was issued to you? 

The Witness: The cash of $1000.00. 

The Cowt: What did the others turn into the 
corporation for their stock? [45] 

The Witness: Services. Mr. Pelletier went in 
on the basis to be a consultant with us. We had 
an operation in the grocery field, and I had no 
experience with it, so IT wanted him in the corpora- 
tion because I felt that he would be a very definite 
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asset, and they did help in the organization and 
in the formulation of our plans. 

The Court: So the corporation was organized 
with $1000.00 capital which you provided ? 

The Witness: That is correct. I must amplify 
that, however, your Honor, in that we had two cor- 
porations formed at that time. Now, that is the 
setup for the Stuart Company, but at the same time 
J formed another corporation, the Shaler Food 
Products Company. 

The Court: That is not a party to this proceed- 
ing? 

Mr. Mackay: No, your Honor, it is not a party 
to the proceeding, but it does have a bearing on it 
because the contract of May 5, 1941, does include 
the Shaler Company and that is the one that was 
cancelled by the agreement of November 28th, and 
the Shaler Company was merged in July, 1942, into 
the Stuart Company. 

The Court: It was? 

Mr. Mackay: Yes, sir. [46] 

The Court: When did you acquire 70 per cent 
of the Stuart Company stock? 

The Witness: Shortly after the settlement agree- 
ment of November 28th. 

The Court: When I say ‘70 per cent,’ I mean 
the extra 10 per cent. 

The Witness: Yes, it was shortly after that set- 
tlement agreement. 

The Court: Whom did you acquire vour extra 
10 per cent from? 
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The Witness: From Lewis in our settlement 
agreement; he returned the stock. I must explain 
that the stock certificates had not actually been 
issued to Mr. Lewis, but T had an oral agreement 
to do that. 

The Court: In other words, at all times you 
were in control of the Stuart Company ? 

The Witness: That is correct. 

The Court: When was the Shaler Food Prod- 
ucts Company organized? 

The Witness: It was formed at the same time 
the Stuart Company was organized. 

The Court: How many shares of stock? 

The Witness: It had exactly the same stock 
setip. 

The Court: The same stockholders? 

The Witness: Yes. [47] 

The Court: Did you put $1,000.00 into that com- 
pany ? 

‘The Witness: Yes: 

The Court: All mght, Mr. Mackay. 

Q. (By Mr. Mackay): We have referred to the 
Vita-Food Corporation. Did you own any stock 
in that? A. No. 

Q. Do you know who owned the controlling in- 
terest in it? 

A. JT do not definitely know. J was assured that 
Mx. Lewis had authority to speak for the corpora- 
tion, but T have no idea whatever what the stock 
ownership was. 

Q. Did your Stuart Company or the Shaler 
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~ Food Company either one, have any stock interest 
in the Vita-Food Corporation ? 

A. None whatever. 

The Court: Well, who were the principals in 
the Vita-Food Corporation? 

The Witness: It was very difficult for me to 
find that out. 

The Court: Well, do you know when it was or- 
ganized ? 

The Witness: I do not. 

The Court: Was it a California corporation ? 

The Witness: I assume that it was. 

The Court: Did Mr. Lewis have anything to do 
with it? [48] 

The Witness: Mz. Lewis at one time was secre- 
tary and also treasurer. JI have had letters from 
him signed ‘‘Secretary and Treasurer.”’ 

Mr. Maiden: If the Court please, My. Lewis is 
here and will appear as a witness in the ease. 

The Court: Very well. 

Now, who were the officers of the Stuart Com- 
pany in 1941 and 1942? 

The Witness: I was president, Mr. Dunlap was 
assistant secretary. 

The Court: Mr. Dunlap was assistant secretary. 

The Witness: Could I ask Mr. Dunlap for those 
officers? I don’t remember them. 

The Court: No. If you don’t remember, that 
will be brought out later. 

Now, who were the officers of the Vita-Food Com- 
pany, to the best of vour knowledge? 
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The Witness: I don’t know. 

The Court: You don’t know who the president 
was ? 

The Witness: No, because we had a different 
set of officers for the two companies. 

The Court: I said the Vita-Food Company. 

The Witness: No, I do not know. 

The Court: Well, you were carrying on busi- 
ness dealings with them, weren’t you? [49] 

The Witness: That is correct. 

The Court: You don’t know who the president 
of the company was? 

The Witness: At one time the president of the 
company was Paul Overton, but I do not know that 
he was president at the time the contract. was 
signed. 

The Court: Well, who signed the contract? 

The Witness: Mr. Lewis signed the contract. 

The Court: What office did he hold? 

The Witness: He was treasurer of the corpora- 
tion. 

The Court: All right. What is his first name? 

The Witness: Maxwell Lewis. J think the ini- 
tials are ‘‘M. H.,’’ I believe. 

The Court: Maxwell H. Lewis was secretary. 
You don’t know who the other officers were? 

The Witness: J can’t tell for a certainty. 

The Court: Do you want to develop anything 
else on this, because we will take a recess in a few 
minutes ? 
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Mr. Mackay: No, I think, your Honor, that 
covers about as much as I know about the corporate 
stock and the ownership. I have no questions, so 
if you want to take a recess, al] right. 

The Court: Will you please accommodate me 
by bringing out those basic facts through some one 
else later? 

Mr. Mackay: Well, we can probably stipulate 

that. [50] 

m Lhe Court: I want you to stipulate. 
We will take a short recess. 


(Short recess taken.) 


The Court: You may proceed. 

Mr. Maiden: It might clarify the Court’s in- 
quiry somewhat, if I state at this time the Vita- 
Food Corporation was organized as a California 
corporation in November of 1940, that its presi- 
dent was a Mr. Overton, its vice-president to start. 
off with was Mr. M. H. Lewis. Mr. Overton has 
been at all times and still is the president of Vita- 
Food Corporation. Mr. Lewis is now, and was dur- 
ing the pertinent period, the treasurer. When he 
left the office of vice-president, a Mr. Wiseman 
became vice-president. Mr. Wiseman was succeeded 
as the vice-president by a Mr. McBride in 1942 or 
1943. Mr. McBride is now the vice-president of 
Vita-Food Corporation. Myr. Lewis became a first 
director, so to speak, and the managing director of 
the Vita-Food Corporation after this agreement of 
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May 5, 1941, and operated in that capacity during 
the entire time pertinent to this case. 

The Court: Is that stipulated? 

Mr. Mackay: Yes, ma’am. 

Q. (By Mr. Mackay): Now, Mr. Hanisch, do 
you have a correction to make on the statement you 
gave the Court? 

A. Regarding the officers, I was in error. [51] 

Q. Officers of whom? 

A. Of both corporations. 

Q. Now, what were they, the Stuart Company? 

A. The officers of the Stuart Company were as 
follows: Donald Hops was president, Eloise John- 
son was vice-president, Robert H. Dunlap was sec- 
retary and treasurer. 

The Shaler Food Products officers were as fol- 
lows: I was the president, Mr. Lewis—Mr. M. H. 
Lewis—was vice-president, Mrs. Arthur Hanisch, 
my wife, was secretary, and Robert H. Dunlap was 
assistant secretary. Mrs. Hanisch was secretary and 
CReASIUre IT. 

Q. Now, do I understand you to say that you 
put in a thousand dollars, in the Stuart Company 
for all of its stock? A. That is right. 

Q. Now, then, what did you do with the stock? 

A. I gave it to the other individuals. 

Q. How much? 

A. I gave the ownership as follows: Hanisch, 
600 shares; Pringle, 200 shares; Lewis, 150 shares; 
Pelletier, 50 shares. That was in each corporation. 

@. In each corporation; I see. 
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Mr. Mackay: I think, your Honor, that that 
pretty well covers the basic situation. 

Q. (By Mr. Mackay): May I ask you again, 
have you ever at any time owned any stock in the 
Vita-Food Corporation? [52] AveaNio; 

Q. Has either one of the corporations, the Stuart 
Company or the Shaler Company, ever owned any 
stock ? A. No. 

Q. Now, Mr. Hanisch, what is the nature of the 
business of the Stuart Company ? 

A. It is the distribution of vitamin products 
to the public through what is known as ethical chan- 
nels, that is, using the medium of detailing doctors. 

Q. Now, I think you stated that the Stuart Com- 
pany and the Shaler Food Products Company were 
organized in March, 1941. A. That is correct. 

Q. Now, prior to that time were you engaged in 
any business connected with the distribution and 
sale of vitamins? A. No. 

Q. Will you tell the Cowt how you became in- 
terested in that business? 

A. J had been ill. JT had been in various tuber- 
culosis sanitaria and in hospitals for a matter of 
five years, and after 1937 I was able to be up. I 
had a period of two or three years of convalescence. 
T had expressed a desire to live out here. I wanted 
something to do to justify my existence out here, 
and I told Mr. Pringle, a very good friend of mine, 
that if he ever found anything that might give me 
an interesting reason out here, to bring it to me. 
Tt was as a result of that [53] conversation that 
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he originally made me aware of the Vita-Food Cor- 
poration and its products. 

Q. Did you ever meet Mr. Borsook of the Cali- 
fornia Institute of Technology? 

A. Dr. Borsook? 

Q. Yes. eV CS, 

Q. When did vou meet him? 

A. As I reeal] it, it was in December of 1940. 
I am not completely sure. It was either Decem- 
ber, or January of 1941. 

Q. Did you discuss with him the advantages of 
the Vita-Food products distribution ? 

i Nes: 

Mr. Maiden: If the Court please, I object to 
that as being a leading question. I think Mr. Han- 
isch should be permitted 

Mr. Mackay: IT will withdraw that. 

Q. (By Mr. Mackay): Wihuill you please state 
what conversations you had with Dr. Borsook at 


that time ? 

A. Yes. The introduction to Dr. Borsook was 
arranged by Charles King, a Pasadena Post re- 
porter. I had a luncheon meeting with them in 
which they told me they were interested—when I 
say ‘‘they’”’ I refer to Dr. Borsook and Mr. Lewis 
—that they were interested in correcting what they 
thought was a bad [54] situation in the vitamin 
field, in that the prices were so high that the aver- 
age consuming public could not afford to buy them. 
Dr. Borsook was very much impressed with the 
complete need of vitamins for everyone. He felt 
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that there was a terrific vitamin deficiency in prac- 
tically every individual in the country, and he was 
very much interested in getting a product to the 
public at the lowest possible price. In other words, 
his semi-slogan was, ‘‘The greatest number of vita- 
mins to the greatest number of people at the lowest 
possible price.”’ 

The Court: What was the relation of Dr. Bor- 
sook to the Vita-Food Corporation, please? 

Q. (By Mr. Mackay): Can you tell that? 

A. Yes. Dr. Borsook was presented to me as 
having—and he told me that, and he referred to it 
as “‘he and his boys at the California Institute of 
Technology’’—had perfected a new process for the 
production of vitamins which would ereatly bring 
down the cost from the best known product exist- 
ing on the coast at that time, which was a product 
called Galen B, and he wanted to have an associa- 
tion with somebody who was willing to merchandise 
in a manner consistent with what his expressed pol- 
icy was, that is, they were to take a very nominal 
profit, and he wanted to be associated with some- 
body on the distribution end who would be willing 
to do that, but he did not want to be associated 
with somebody that was primarily in [55] the thing 
to make a lot of money, because he told me that he 
honestly felt that we could accomplish a great deal 
of good if we both worked together on that general 
policy. 

Q. When were you introduced to Mr. Lewis ? 

A. The same—— 
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The Court: That doesn’t answer the question. 

Mr. Mackay: I am sorry. 

The Court: As far as I ean see, a lot of this is 
immaterial. Vita-Food Corporation apparently had 
something that it made the subject of a contract 
with the Stuart Company. 

Mr. Mackay: Yes, your Honor, I was just—— 

The Court: And whether Dr. Borsook sold some- 
thing to the Vita-Food Company to use, I don’t 
know. Whether Dr. Borsook was on the pay roll 
or staff of the Vita-Food Company or not, I don’t 
know. Dr. Borsook, as far as JT have heard, is noth- 
ing more than an interesting figure who had done 
some research in vitamins, and Mr. Hanisch talked 
to him. 

‘The Witness: I am sorry, your Honor. J can 
answer that, I think, and explain. 

Mr. Mackay: Will you, please. 

The Court: I wish you would direct the witness, 
please, and proceed with questions and answers. 

Q. (By Mx. Mackay): Wi4ull you, please, explain 
how that was presented to you by Dr. Borsook ? [56] 

A. Dr. Borsook said that he and his boys at the 
Jahfornia Institute of Technology 

The Court: I don’t think vou get my point, Mr. 
Mackay. I will ask vou this: Will you please ask 
the witness whether Dr. Borsook sold anything for 
Vita-Food products, or did Vita-Food produets 
buy anything from Dr. Borsook ? 

Mr. Mackay: If your Honor please, I may state 
this, that Dr. Borsook did not sell any products to 
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the Vita-Food, but, as I understand the story that 
I am trying to devolop, Dr. Borsook, after talking 
to Mr. Hanisch about the need for vitamins at a 
low price, introduced Mr. Hanisch to Mr. Lewis 
who was representing then The Vita-Food Corpo- 
ration, and who was in possession of this so-called 
secret process. 

The Court: That is, The Vita-Food Corpora- 
tion ? 

Mr. Mackay: Yes, your Honor. 

The Court: So Dr. Borsook appears only as a 
person who served to interest Mr. Hanisch in what 
the Vita-Food people had, isn’t that correct? 

Mr. Mackay: Well, it is my understanding that 
Dr. Borsook and Mir. Lewis were the two that in- 
duced My. Hanisch to come into this and to sell and 
distribute the product which had been nade by the 
laboratories of the Cahfornia Institute of Tech- 
nology, but was being manufactured then, at that 
time, by The Vita-Food Corporation. 

The Court: Well, that is what I asked you. Does 
The [57] Vita-Food Corporation have something 
that Dr. Borsook sold to them or developed, or 
something else? Now, that question hasn’t been 
answered. 

My. Mackay: It is my understanding that The 
Vita-Food Corporation did have—or at least it was 
represented to Mr. Hanisch that they did have—the 
process which had been represented to Mr. Hamsch 
as having been developed in the Califormia [nsti- 
tute of Technology by Dr. Borsook. 
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The Court: All right. 

Mr. Hanisch, did anyone in Vita-Food Corpora- 
tion represent to you that they had some process 
that had been developed at the California Institute 
of Technology ? 

The Witness: They did not say that they had 
ownership. However, Dr. Borsook said that he had 
a great deal of faith in the ability of The Vita-Food 
Corporation as manufacturers using the process 
that had been developed at the California Institute 
of Technology. Therefore 

The Court: All right. Then, isn’t this the sitna- 
tion? Someone thought that you might be interested 
in The Vita-Food Corporation. a process that it 
had, ‘and some product that it made, and Dr. Bor- 
sook told you that he thought it was a reputable 


concern. He was an authority on vitamins and this 
company was making vitamins, and he thought that 
they were reputable. Isn’t that the sum and sub- 
stance of it? 

The Witness: That is correct. However, there 
were [58] certain situations in the contract as it 
developed, in which Dr. Borsook proceeded to O.K. 
certain acts on our part, principally the matter 
of 


The Court: Was he mentioned in the contract, 
Mr. Mackay? 

The Witness: No, he is not. 

The Court: Then, if he isn’t mentioned in the 
contract, he is not in the contract. 

The Witness: But there was a verbal contract. 
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Q. (By Mr. Mackay): Now, Mr. Hanisch, 
what. representations were made at that time? 

A. The primary representation that was made— 
there were two primary representations that were 
made which were of outstanding importance to me: 
one, I had personally taken the Galen B produet. I 
knew that it was very expensive, that the price was 
$4.75 per bottle. hey represented that they could 
produce a bottle, and gave the impheation that they 
had the same type of product, that is, a product 
primarily from natural sources, which could be sold 
at half or less than the Galen B product. That was 
a very important representation to me. 

They represented also that they had a unique 
manner of stabilizing Vitamin A in connection with 
members of the B-complex. It was presented to me 
as being a unique way of [59] doing substantially 
the same thing that Galen B had done, at half the 
price. 

I asked whether they had the patents or whether 
it was a secret process, and they told me it was a 
secret. process, that they preferred not to go into 
patents. 

J also asked questions—I was trying to get to 
the meat of the matter—I wondered whether it was 
labor saving or saving on materials, but I got no 
answer. 

Mr. Maiden: I would like to know whom Mr. 
Hanisch had these conversations with. 

The Witness: Dr. Borsook and Mr. Lewis, and 
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Mr. Pringle, one of our directors, later on was also 
present. 

Mr. Maiden: Thank you, Mr. Hanisch. 

The Court: Would it be a fact, Mr. Hanisch, 
that a corporation such as The Vita-Food Corpora- 
tion would be able to use any process developed by 
the California Institute of Technology ? 

The Witness: I don’t believe as such, and it 
never was represented to me that it was a develop- 
ment of that institution. 

The Court: Well, you so stated a few minutes 
ago. 
The Witness: No, I stated that Dr. Borsook 
stated it was a development in his laboratory with 
his boys. 

The Court: What do you mean by that? 

The Witness: That he had done the work on his 
own [60] with his own associates. 

The Court: It was done in his own laboratory? 

The Witness: He did not explain it to me. The 
way he presented it, | assumed the work had been 
done at Caltech, 

The Court: But it was his personal work, is 
that right? 

The Witness: It was never completely and 
clearly explained to me, but the impression was that 
it had the aura of background of California In- 
stitute of Technology, developed there, working 
with his associates. 

The Court: Well, for purposes of making find- 
ings of fact, Mr. Mackay, I will want to know 
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whether this was a process developed by Dr. Bor- 
sook, said to have been developed by him personally, 
or a process that was developed somewhere else, but 
I think this clears up the matter, as I understand it. 
It is represented that Dr. Borsook had developed 
some process in his own laboratory with his assist- 
ants, and it happened that he was at California 
Institute of Technology. Of course, from the stand- 
point of salesmanship, the unaware and unwary 
might be led into believing that this was something 
developed by the California Institute of Tech- 
nology, but for purposes of findings of fact by the 
Court we would want to be clear about that. 

Q. (By Mr. Mackay): Now, My. Haniseh, did 
Dr. Borsook represent to you that he had a private 
laboratory separate and apart from the [61] In- 
stitute ?. 

A. There never was anything definite mentioned 
about it. The impression was that the work had 
been, as far as I understood it, done at Caltech. 

The Court: But you never found out definitely ? 

The Witness: ‘There was a vagueness in this 
whole thing that is difficult. for me to deseribe. In 
the second place, I never knew where the Vita-Food 
plant was. I never was able to get a financial state- 
ment. There was a great deal of information which 
was kept very much to The Vita-Food Corporation 
and Dr. Borsook, which I was not able to get, but 
I assumed, in talking to Dr. Borsook, | was talking 
to a man with an academic standing and with a 
reputation, and I therefore did not go into the 
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questioning of those details as much as I would in 
a normal business deal. 

Mr. Mackay: We are ready to prove later on, if 
your Honor please, that this process was not a 
secret process, and instead of being developed in a 
laboratory there, it was developed in a bathtub and 
in a garage. That will come later. I just want to 
clear up this about the representations that induced 
Mr. Haniseh to go into this particular endeavor. 

Mr. Maiden: In other words, vou are going to 
prove that it was produced in a bathtub, is that 
right? 

Mr. Mackav: Well, it certainly wasn’t produced 
—I may be wrong with respect to a bathtub, but I 
understand, and [62] we shall later on prove, that 
it was produced in a kitehen or a garage. 

Q. (By Mr. Mackay): Now, Mr. Hanisch, were 
any representations made at that time with respect 
to the finaneial ability of The Vita-Food Corpora- 
tion? 

A. Yes, to this extent: Mr. King, the reporter 
who brought the deal to me, was at my house, and 
there were several questions that I wanted him to 
verify before going into a deal of this nature. One 
of them was, I would like to have a financial state- 
ment from them. They refused to give me that 
statement, but in a subsequent mecting both Mr. 
Lewis and Dr. Borsook assured me that The Vita- 
Food Corporation was financed adequately or suf- 
ficiently to the point where they could carry on this 
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operation, that is, the operation of manufacturing 
and supplying me with the amount of materia] that 
J] would need. 

Q. Well, now, at that time was there any con- 
versation with respect to whether or not you could 
advertise this formula or product produced by this 
formula as a product of the California Institute of 
Technology ? 

A. ‘There was conversation on that point. 

Q. What was it? 

A. We realized—or I realized—the value of he- 
ing able to tie up a product and to give it the aura 
of respectability that a tie-up with an institution 
like the California [63] Institute of Technology 
would give us. However, this was a verbal under- 
standing, it was never reduced to writing, that our 
men—we don’t have salesmen in the normal sense 
of the word; we call the men who eall on doctors 
‘‘detail men’’—our men had Dr. Borsook’s permis- 
sion to use his name in connection with it verbally. 
However, we were never allowed to use it in any 
literature we sent to the doctors. 

Q. Do you know whether that was because of 
the policy of the Institute ? 

A. I don’t know. It was simply as a result of my 
conversations with Dr. Borsook and Mr. Lewis. 

The Court: Do I understand from this testi- 
mony, Mr. Hanisch, that your detail men then did 
represent to doctors orally that the formula had 
been developed by the Institute of Technology? 
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The Witness: In connection with work at. the 
California Institute of Technology, yes; that is 
COFPCEI, 

Q. (By Mr. Mackay): Now, as a result of these 
conferences with Dr. Borsook and Mr. Lewis, rep- 
resenting The Vita-Food Corporation, did you en- 
ter in a contract with them? 

A. Prior to the contract I purchased two lots 
of merchandise from The Vita-Food Corporation, 
one purchase of 3,000 gallons was made in February 
of 1941, and one lot of 3,000 gallons was purchased 
in March of 1941. This was prior, of [64] course, 
to the contract. 

Q. Now, as a result of these conversations with 
Dr. Borsook and M1. Lewis, did you form two cor- 
porations ? A. J did. 

Q. What were their names? 

A. The Shaler Food Products Company and 
The Stuart Company. 

@. Subsequent to that time, did these two corpo- 
vations enter in to a contract with The Vita-Food 
Corporation ? A. We did, on May 5, 1941. 

Q. I show you an original contract and ask you 
to state whether or not that is the original contract. 

A. The date is May 5th, that is my signature; 
that is it. 

Mr. Mackay: If your Honor please, I should 
like, with counsel’s permission, to substitute a copy 
of this for the original. 

Mr. Maiden: That will be agreeable. 
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Mr. Mackay: And have it marked as Exhibit 
next in order. 

The Court: It is received as Petitioner’s Ex- 
hibit 8. 


(The document above-referred to was re- 
ceived in evidence and marked Petitioner’s Ex- 
hibit No. 8.) 


The Court: What is the date of the contract? 

Mr. Mackay: It is May 5, 1941. 

The Court: ‘That was the first contract? [65] 

Mr. Mackay: Yes, your Honor. 

I would like at this time, if your Honor please, 
to call your attention to a preamble in the contract 
which I think is quite important: 


‘“Whereas, second party’’—— 


and the second party at that time was The Vita- 


Food Corporation 


‘fhas undertaken to make available to a large 
number of people vitamin food concentrates 
which have heretofore been unobtainable by 
them on account of high prices, and desires to 
produce such food concentrates of high stand- 
ard at prices lower than heretofore offered in 
this country, and first and third parties are in 
accord with second party in the view of the 
desirability of accomplishing this purpose to 
the end that the nutritional standards now pre- 
vailing in this country may be greatly im- 
proved.”’ 
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Q. (By Mr. Mackay): Now, Mr. Hanisch, will 
you state whether or not vou had any understand- 
ing, verbal or otherwise, with Mr. Lewis and Dr, 
Borsook with respect to assisting the California 
Institute of Technology with any profits or any 
money ? we Yes, I did: 

Q. Will you please state to the Court what that 
was? 

A. In light of their expressed desire to further 
the [66] work in research in a nutritional field, they 
had expressed this desire to take purely reasonable 
profits, and they asked me to do the same thing, and 
[ told them that I was enough interested in the 
thing that they were trying to accomphsh, that when, 
as, and if my corporations made monev as a result 
of this venture, I would be glad to give 10 to 15 per 
cent of any profits we made to the Institute to fur- 
ther that type of research. 

The Court: This was just an oral conversation? 

Mr. Mackay: That is right. 

The Witness: This was just a conversation. 

Q. (By Mr. Mackay): Now, Mr. Hanisch, af- 
ter the contract—may I ask this: Will you please 
tell the Court why you organized the two corpora- 
tions? 

A. Yes. We had a very definite reason for that. 
It may sound complicated and it may take me a 
little time, but I want to go into it quite thoroughly 
because it had a definite reason. 

We decided to form two corporations for this 
reason: Dr. Borsook was convinced that the cheap- 
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est possible way to get merchandise to the consum- 
ing public was through grocery channels, in which 
your wholesale and retail mark-ups are known to 
be lower than they are in the drug field. He there- 
fore felt that, given a cost of manufacturer, put 
them through the grocery [67] wholesalers and the 
grocery retailers, the consuming public eventually 
would buy the product on a much cheaper basis than 
if they went through the drug field. However, we 
were not completely sure that that was the ap- 
proach, because we felt that it might involve mis- 
sionary work in revising people’s buying habits. In 
other words, an average individual who buys drugs 
or anything for health is accustomed to go into the 
drugstore, and we felt that it might be difficult to 
reconvelt people’s buying habits and sell a pharma- 
ceutical product in a grocery store. For that reason 
I formed two corporations to make a complete test 
on which was the right procedure. 

I formed the Shaler Food Produets Company, 
which was organized to merchandise purely through 
the grocery field. 1 formed The Stuart Company, 
which was formed to merchandise through the 
drug field. I ran them as separate corporations. 

The reason that you see our officers are different, 
they were deliberate dummies, because J wanted to 
make a cold test without prejudicing the doctor 
against The Stuart Company. I didn’t want that 
identity revealed. 

Q. Did the Shaler Food Products Company 
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undertake the distribution and sale of vitamin 
products ? A. It did. 

Q. How long did it continue? 

A. We started operating and making actual 
sales either in May or June. I don’t remember ex- 
actly when we got the first [68] order, but it was 
substantially that time. 

Q. Under what name? 

A. Under the—we first, in the contract you will 


’* However, 


notice that we use the name ‘‘ Vitaplex. 
it was found that it interfered with a name that 
Wilham T. Thompson owned, and we eventually 
changed the name to “Calplex.’” The reason for the 
‘“‘Cal’’ in there was to give it the California Insti- 
tute of Technology connotation as nearly as we 
dared to go, and it was deliberate. 

Q. Now, how long did the Shaler Food Products 
Company continue? 

A. The Shaler Food Products started operating, 
as I told you, in May and June. We originally 
thonght that we could get doctors to prescribe and 
send patients to grocery stores for the product. We 
found that that could not be done. We changed our 
whole procedure and put it out as what is known 
as a consumer advertising item. In other words, 
advertising to the consumer through the medium 
of the newspapers and so forth. The thing never 
was successful. ! 

Q. When did vou discontinue the Shaler Food 
Products Company ? 
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A. We merged it in with the Shaler Foods Com- 
pany in June, 1942. 

The Court: What do you mean by ‘‘We’’? 

Mr. Mackay: Well, I understand that [69] 

Q. (By Mr. Mackay): Can you tell the Court 
what you mean? 

A. I think I can. There was business still com- 
ing in on Shaler. We had established contacts with 
some people who still asked for it. We wanted to 
continue that business in some form of structure. 
We did not, however, want to run a separate busi- 
ness, so we took the stock of the Shaler corporation 
and merged it into the corporate structure of The 
Stuart Company. 

Q. And discontinued the Shaler Food Products 
Company altogether? A. As a company. 

The Court: Who acquired the stock of the 
Shaler Company, the individual stockholders of The 
Stuart Company or The Stuart Conipany ? 

The Witness: Yes. At that time we doubled our 
stock, and The Stuart Company had 2,000 shares 
then, instead of 1,000, and the stock ownership re- 
mained the same, that is, percentagewise, except that 
they had it all in 2,000 shares of Stuart instead of 
having it 1,000 in Shaler and 1,000 in Stuart. 

Mr. Mackay: I intended to put that on with an- 
other witness. I can go into it further, but, as I 
understand it, the Stuart Company had increased 
its capital situation and had issued stock for the 
assets of the Shaler Company, and then the [70] 
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Shaler Company was dissolved. That is what I 
understand. 

Q. (By Mr. Mackay): Now, Mr. Hanisch, does 
The Stuart Company, that is, the name of this peti- 
tioner—where did you get that? 

A. The name of ‘‘Stuart’’ in the company ? 

Q. Yes. 

A. I eould explain that ths way: L wanted a 
personal name of some kind in the title of the cor- 
poration. I therefore—to be very frank about it, 
the name ‘‘ Hanisch’’ I would have used except. that 
is a difficult one to spell, and really had a German 
connotation at the start of the impending war. [ 
therefore, instead of using my Jast name, took the 
first names of my two sons. The oldest is ‘‘Shaler,”’ 
and we gave that to the Shaler Company. My 
younger son is ‘‘Stuart,’? and we called that com- 
pany The Stuart Company. 

Q. Now, how did the so-called ‘‘Stuart formula”’ 
get the word ‘‘Stuait’’ in there? 

A. Beeause it was the name of our corporation. 

Q. And also the name of your son? 

A. That is right. 

Q. At the time this contract of May 5, 1941, was 
entered into, as far as you know had any applica- 
tion been made for the registration of the so-called 
trade mark, ‘‘the Stuart formula’’? 

A. Iwas told by the individuals involved that it 
would be made, and it also stated in the contract 
that application [71] would be made. 

Q. Yes. Now, will you please tell the Court 
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the manner and method that you used in distributing 

and selling—that is, I am speaking of the manner 

and method that The Stuart Company used in 
distributing and selling—this product? 
A. Our method of operation in The Stuart Com- 
pany has always been what is known as the ethical 
: approach to the ultimate consumer. In other words, 
we do not have salesmen in the strict sense of the 
word. We hire men who have training to call on 
doctors to present our products to the doctors. The 
doctor in turn prescribes the product to his patients, 
and that is what is known as the ethical operation. 
The term is used, I think, primarily because one 
thing that is considered very unethical in that field 
is to make a direct approach in an advertising way 
to the ultimate consumer. It must all come through 
the doctor. 

Q@. May I ask you, did you advertise this so- 
called Stuart product? 

A. To the ultimate consumer? 

Om Yes. A. Never. 

Q. What did your advertisements consist of? 

A. Our advertising consisted of sampling to the 
doctors, that is, actual samples of our product and 
literature sent to the doctors. [72] 

The Court: From what the witness said a short 
time ago, they did advertise in the newspapers? 

Ma. Mackay: We will clear that up now. 

Q. (By Mr. Mackay): What kind of advertis- 
ing did you do with respect to the Shaler Company ? 

A. With the Shaler Company we went directly 
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to the consumer and hit the consumer approach 
on that operation. 

The Court: The product had the same name? 

The Witness: The product did not have the 
same name. The product in the grocery field was 
‘‘Calplex,’’ and the product through the drug field 
was known as ‘‘the Stuart formula.’’ 

Q. (By Mr. Mackay): Well, was it the same 
product sold under two different names? 

A. No, it was the same type of product. How- 
ever, the vitamin potency, the unitage was different. 
In other words, the grocery product was a cheaper 
item. The reason for that being, your Honor, that 
in the grocery field, when you go beyond a price of 
50 to 75 cents, you are out of bounds for their type 
of trade, and they don’t like a product that is 
higher priced than that. 

Q. Now, this agreement, the May 5, 1941, agree- 
ment, I think that agreement required The Stuart 
Company to buy all of its products from The Vita- 
Food Corporation? [73] A. That is true. 

@. And also that the prices for the purchases of 
those products were set forth in the contract? 

A. ‘itatasaicht. 

Q. The contract also provided for the price at 
which The Stuart Company could retail, is that 
right? 

A. We had to have the approval of The Vita- 
Food Corporation to change our retail price. How- 
ever, there was a provision which would allow us to 
raise in case the cost of the Vita-Food product to 
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us went up. There was no provision, though, that 
would take care of any increased expenses that 
The Stuart Company might have. In other words, 
that was not provided for. There was an automatic 
provision in the contract that 1f the Vita-l’ood prod- 
uct had to be raised because of increased cost, we 


could raise or increase the cost proportionately. 


The Court: What contract was that covered in? 

The Witness: The contract of May 5, 1941. 

The Court: What is the clause in there? 

The Witness: I haven’t it here, your Honor. 

Mr. Mackay: Here it is, your Honor, Exlnbit 8. 

The Court: What clause in the agreement refers 
to the maintenance of a retail price? 

My. Mackay: I think it is on page 3, clause 5. 
I shall read it now. I am on page 3, paragraph 2: 


“The Stuart Company, one of the first 
parties, [71] agrees that the concentrate re- 
ceived by it under said contract of March 7, 
1941, will be sold and distributed under second 
party’s trade mark or label, The Stuart Form- 
ula, and/or under such other of second party’s 
trade marks or labels as may be mutually 
agreed upon by first and second parties, to retail 
at $1.95 per pint bottle plus any applicable 
sales tax.”’ 


The paragraph following that relates to the Shaler 
Food Products Company. 

The Court: That is probably sufficient. 

Mr. Mackay, what did The Stnart Company and 
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the Shaler Food Products Company do with respect 
to their label? They had a name that they were 
going to use in the resale and marketing of this 
product. Now, as I understand it, the product was 
made by The Vita-Food Corporation, and Shaler 
and Stuart were to resell the product under their 
own label, and they adopted the name ‘‘the Stuart 
formula,’’ and they adopted another name, ‘‘ Vita- 
plex,’’ which was later changed to ‘‘Calplex.’’ Now, 
did they register these names anywhere? They 
refer here in the agreement to the second party’s 
trade marks or labels. Now, which was it, was it a 
label or a trade mark, as a matter of law? 

Myr. Mackay: As I understand, at the time this 
contract was entered into, as far as The Stuart 
Formula was concerned, [75] which is the main 
thing here, there was no trade mark, no application 
had been made; but I understand that The Vita- 
Food Corporation—that is what I intend to bring 
out with this witness—manufactured the produet, 
that the labels were procured by The Stuart Com- 
pany and placed on that with the Stuart name on 
it 


The Witness: That is not correct. We did not 
place the labels on. The labels were placed on by 
The Vita-Food Company. 

Q. (By Mr. Mackay): Who prepared the 
labels? 

A. We did it together. We discussed the various 
statements to be made. On the technical, we were 
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guided by what Dr. Borsook and Mr. Lewis advised 
on the thing. 

The Court: Well, up until the end of this ar- 
rangement, did The Stuart Company ever get a 
trade mark? 

Mr. Mackay: No, your Honor. 

The Court: All right. 

Is that true, Mr. Hanisch? 

The Witness: That is true. 

Mr. Mackay: [Except as I stated in my opening 
statement, that in the contract of settlement there 
was a dispute at that particular time. The Stuart 
Company had been advised by reputable patent 
counsel that the trade mark which had been regis- 
tered by The Vita-Food Corporation, ‘‘The Stuart 
formula,’? [76] was invalid because of misrepre- 
sentation, and in the agreement 

The Court: Well, that has to do with Vita-Food. 
My question was whether either Shaler or Stuart 
had a trade mark or trade marks. 

My. Mackay: No, except I want to explain this: 
In the agreement of November 28, 1942, which has 
not been introduced in evidence, Vita-Food quit 
whatever interest they had in the trade mark. 

The Court: You are talking about a trade mark 
that Vita-Food got, aren’t vou? 

Mr. Mackay: Yes. 

Mr. Maiden: Your Honor, I want to make it 
clear at this point, and I don’t think it is clear, 
from a statement made by vour Honor, under (ie 
paragraph 2 in Petitioner’s Exhibit 8, the second 
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party referred to there is The Vita-Food Corpora- 
tion, and it states here that this trade mark or 
label, ‘‘the Stuart formula,’ is the property of the 
second party, which is The Vita-Food Corporation. 

Mr. Mackay: Yes, I appreciate that, your 
Honor, and I will ask this witness if at the time—I 
think he has answered it once before—if at the time 
this contract was signed there was a trade mark, 
‘“‘the Stuart formula.”’ 

The Witness: ‘There was not. 

Q. (By Mr. Mackay): Now, in selling this 
product which The Stuart Company [77] purchased 
from The Vita-Food Corporation, was any label, 
correspondence or literature disclosing that The 
Vita-Food Corporation was the manufacturer, ever 
used ? 

A. You mean, did we ever use anything dis- 
closing that? 

Q. Yes. A. We did not. 

Q. You did not. Now, I will ask you if these 
are the labels that were used in the sale of the 
products, Mr. Hanisch. 

A. This is the label indicated ‘‘A’’ which was 
used in the sale of the product prior to the can- 
cellation agreement. The one marked ‘‘B”’ is the 
revision we made after the agreement of November 
28th. 

Q. Now, that is just the front part of the label? 

A. These two exhibits (indicating) are the front 
part, and these (indicating) are the back part. 

Q. What I have in mind, is the back part. 
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A. That is right. 
Mr. Mackay: If your Honor please, I should 
like to offer these in evidence. 


Mr. Maiden: No objection, if the Court please. 

Mr. Mackay: I think, if we could pin these other 
labels on here, or paste them on there—I should like 
to offer those in evidence, if your Honor please, 
and we will get some mucilage later. 

The Court: Without objection, this is received 
as [78] Petitioner’s Exhibit 9. 


(The documents above-referred to were re- 
ceived in evidence and marked (Petitioner’s 
Exhibit No. 9.) 


Q. (By Mr. Mackay): Now, were all the prod- 
ucts that were sold by The Stuart Company from 
May 5, 1941, to the termination agreement or can- 
cellation agreement of November 28, 1941, sold 
under these labels which have just been presented 
to the Court in evidence? 

A. That is not completely true for this reason: 
According to the contract we had a right to sell a 
product manufactured by The Vita-Food Corpora- 
tion, known as ‘‘Vitall,’’ outside of Los Angeles 
County. We also had the right to sell a product 
which had been sold by Mr. King, ‘‘Buoyant B.”’ 
We also sold a product, calcium-pantothenate. That 
was called, ‘‘The Stuart Calcium-pantothenate.”’ 

Q. Now, you stated that The Stuart Company 
had the right to sell Vitall outside the City of Los 
Angeles? 
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A. Yes, with the provision when, as, and if our 
sales got up to 2,000 pints a day, we would take 
over the distribution of Vitall even in Los Angeles. 

Q. Who was selling Vitall in Los Angeles? 

A. The Vita-Food Corporation itself. 

Q. I think, Mr. Hanisch, you stated a while ago 
that it was represented to you that they had a 
process through which a [79] stable product could 
be developed. Will you please explain to the Court 
what you mean by ‘‘a stable product’’? 

A. Well, please understand that I am not a 
technical man. However, one of the important 
things in a pharmaceutical operation is to be certain 
that vou meet all the requirements of the Food and 
Drug Administration, and one of their primary 
requirements means that you must not have mis- 
branding. In other words, your product must con- 
tain the unitage of the various vitamin factors that 
are stated on the label. It is known that in the 
vitamin field there is some loss of unitage, some 
factors lose unitage faster than others. The busi- 
ness of making a stable product is one that will 
have what the trade considers a reasonable shelf 
life, say, maybe, a year and a half to two vears 
shelf life, without loss of unitage below the allow- 
ance given by the Food and Drug Administration, 
which is 10 per cent below the label claim. They 
do have a tolerance point there of 10 per cent. 

Q. Well, now, I will ask you, did the product 
that you purchased from The Vita-Food Corpora- 
tion during the period that we have here discussed, 
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from May 5, 1941, to November 28, 1942, whether 
or not that product had any defects ? mh, GOs: 

Q. Will you please tell the Court what you 
found, and when ? 

A. It had several defects. One, there was a 
thing that [80] was known as separation. In other 
words, it wasn’t a complete mixture. There would 
be one level of materials and then another level 
of materials. That was not the primary fault, how- 
ever. The primary fault was—and we found out— 
that the nature of molasses—this particular product 
had a molasses base—the nature of molasses is such 
that it is almost impossible to keep it from fer- 
menting. We had bottles explode in doctors’ offices 
and drugstore windows and in our own office, and it 
was a very serious fault. To overcome that, the 
manufacturer—oh, he gave me several reasons 

Q. Now, ‘‘the manufacturer’’-—you mean Vita- 
Foods? 

A. Vita-Foods. 1 brought it to his attention 
constantly during the life 
The Court: When did you first discover this? 

The Witness: Very shortly after we started 
operating. 

The Court: You say ‘‘very shortly.’? What do 
you mean ? 

The Witness: I would say within a month or 
two. , 

The Court: Was this the first time this product 
had ever been put on the market? 

The Witness: By The Stuart Company, ves. 
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The Court: No, I mean by anybody. 

The Witness: I don’t know how long The Vita- 
Food Corporation had been marketing Vitall. They 
did have Vitall on the market. 

The Court: Vitall is what blew up, is that 
right? [81] 

The Witness: No. Vitall is similar to the Stuart 
product. 

The Court: Vitall blew up? 

The Witness: The Stuart product blew up. 

The Court: The stuff that was called ‘‘The 
Stuart Formula’’ fermented ? 

The Witness: That is right. Now, that caused 
two things 

The Court: Well, now, you will assume that the 
Court is in the position of a reasonable person, and 
it would seem that if this were not the first time 
that ‘‘The Stuart Formula’’ had been made, some- 
one would have discovered long before you that it 
would ferment and that the bottles would pop. 

The Witness: We, of course, only had the ex- 
perience of buying it and getting delivery, I think, 
from April until the first blow-ups happened, which 
was probably a month or two later. 

The Court: Had they been selling this stuff they 
called ‘‘The Stuart Formula’’ to anybody before 
they sold it to you? 

The Witness: They had sold a similar product 
using the same base under a brand name ‘“‘Vitall,”’ 
and another one under the trade name that Charley 
King developed, called ‘‘ Buoyant B.”’ 

Shall I amplify that further? [82] 
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Mr. Mackay: I wish you would, please. 

The Court: You never heard of any of these de- 
fects before ? 

The Witness: No, never had. It was represented 
to me that they knew how to make this product and 
have it be a satisfactory, merchandisable product. 

Now, I called these various blow-ups and all the 
other faults that we found to the attention of The 
Vita-Food Corporation. They assured me that they 
could eliminate the defects. We found out—and 
this went on almost constantly, because I was very 
much frightened to put out that type of product. 
Now, naturally, if a product ferments to the point 
where it will explode the bottle, it is liable to cause 
digestive distress to a lot of people who take it, and 
we found there were a lot of people who could not 
tolerate the product for that reason. 

There also was a molasses base 

The Court: I can think of other things that 
might happen if it fermented, too. 

The Witness: Well, you can understand my 
feeling in that matter too. I was very muchi con- 
cerned, and I repeatedly asked them to overcome 
this fault. They assured me they would. I found 
out one way they tried to correct it. They put a 
vent in the cap of the bottle so that, instead of ex- 
ploding the bottle, it would run over the sides, and 
we had labels ruined [83] all over the place as a re- 
sult of that. Naturally, it destroyed my confidence 
in the ability of that manufacturer. 

Q. (By Mr. Mackay): Well, now, Mr. Hanisch, 
did you ever see a letter from The Vita-Food Cor- 
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poration with respect to the explosion of these 
products ? 

A. Yes, I have a letter here of October 15, 1941, 
signed by M. H. Lewis, treasurer of The Vita-Food 
Corporation, saying this: 


‘‘Referring to your request for extension of 
time in which to comply with the quota require- 
ments set out in the contract between ourselves 
of date May 5, 1941, and our several conver- 
sations relative thereto—we appreciate that you 
have been and may be put to a certain incon- 
venience and expense on account of frothing 
and breakage of Calplex and Stuart Formula 
bottles, and as an offset, we are agreeable that 
the contract referred to be amended by extend- 
ing for a period of 60 days the time for the 
performance of the specified quota require- 
ments. 

“Tf this arrangement is satisfactory to you, 
please signify your consent thereto by signing 
in the place indicated and returning the en- 
closed copy of this letter.”’ 


Mr. Maiden: Mr. Mackay, are you going to put 
that in [84] evidence? 
Mr. Mackay: Yes, if you want. It has already 
been read in. 
Mr. Maiden: He didn’t read it all. 
The Court: It is received as Exhibit No. 10. 
(The document above-referred to was re- 
ceived in evidence and marked Petitioner’s Ex- 
hibit No. 10.) 
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Q. (By Mr. Mackay): Now, Mr. Hanisch, you 
stated a while ago about the representations made 
with respect to the secret—well, let’s first—with re- 
spect to the development of that product, will you 
please tell the Court whether, subsequent to the ex- 
ecution of the contract of May 5, 1941, you dis- 
covered that those representations were not correct. 

A. Yes. 

Q. And if so, in what manner? 

A. I did not discover it personally. Mr. Dunlap 


and two representatives of our company had a long 


conversation with Dr. Ellis, who was one of the men 
who worked on the development of this product with 
Dr. Borsook. He told them that it was not a fact 
that it had been developed there, but that it was 
developed at his home, and he had been a part of it. 

Mr. Maiden: Just a minute 

The Witness: He also stated 

Mr. Maiden: Just a minute. Are you repeating 
the [85] statement of a witness that was made to 
you personally ? 

The Witness: That is right. He asked me when 
I had become aware, and I became aware through 
my attorney, Mr. Dunlap. I was not in the con- 
versation with them personally. 

Mr. Maiden: In other words, the only way you 
know what Dr. Ellis said would be hearsay, what 
someone else told you? 

The Witness: Well, I don’t know technically. 

Mr. Maiden: I object on the ground it is hear- 
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say and ask that the answer be stricken from the 
record. 

The Court: The objection is sustained. 

I think we had better recess for lunch, Mr. 
Mackay. 

Mr. Mackay: I think that is a good idea. 

The Court: We will recess at this time until 
2:10. 


(Whereupon, at 12:45 p.m., a recess was 
taken until 2:10 p.m. of the same day.) [86] 


Afternoon Session, 2:10 P.M. 


The Court: Proceed. 
Mr. Hanisch, will you take the stand again, 
please ? 


Whereupon, 
ARTHUR HANISCH 


called as a witness for and on behalf of the Peti- 
tioner, having been previously duly sworn, resumed 
the stand and testified further as follows: 


Direct Examination 
(Continued ) 


By Mr. Mackay: 


Q. Myr. Hanisch, calling your attention to Ex- 
hibit 8, which is a contract dated May 5, 1941, and 
particularly to paragraph 6 on page 9, I will ask you 
to please read that. I think that paragraph relates 
to the minimum quota that your company was obli- 
gated to sell during the years involved. 


| 


| 
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A. Shall I read it? 
Q. Yes. A. (Reading). 


‘First party shall have the exclusive right to 
sell said Vitaplex and Stuart Formula until 
November 1, 1941, shall right shall continue 
thereafter until and unless terminated by writ- 
ten notice from second party, provided, how- 
ever, that such termination shall not become 
effective until and unless during any 60-day 
period between said [87] November 1, 1941, and 
May 1, 1942, the combined purchases of such 
products by first parties from second party 
shall not have averaged 1,500 pints per day, or 
unless during any 60-day period after said May 
1, 1942, such purchases shall not have averaged 
2,000 pints per day; and provided further, the 
date of any such termination shall be not less 
than 60 days from and after such notice of 
termination of said right.’’ 

Q. Now, Mr. Hanisch, do you know how that 
quota was set? A. Yes. 

Q. Will you please tell the Court? 

A. We had conversations. We had decided 
there should be such a factor to protect The Vita- 
Food Corporation interests, in that they wanted to 
see us do a good job of merchandising. I was told 
figures on Vitall sales, which I learned later were 
not correct. J also was told figures on the sales of 
Galen B. which was the outstanding product on the 
coast, which I also learned were not correct. 

Now, the quota was set unrealistically high be- 
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cause of those facts, and a thing which made it very 
impossible to even approach attainment of that 
quota was the faultiness of the product itself, as 
indicated by a letter of extension I got, releasing me 
from the quota for a period of time. 

Q. When did you get that release? [88] 

A. That was approximately October. We subse- 
quently got another release from the quota restriec- 
tions, the following February. 

Q. Is that February, 1942? 

A. Correct, and also another release, I think it 
was May of 1942, but we never came close to attain- 
ing those quotas. 

Q. What would your sales have to have been in 
dollars to have met that quota? 

A. Shall I make that approximate? 

Q. I mean approximate. 

A. The final quota which we would have had to 
have reached by May of 1942, at 2,000 bottles a 
day, would be $50,000.00 a month. They would have 
had to reach approximately $75,000.00 per month. 

Q. Now, did you have any disputes with The 
Vita-Food Corporation or Mr. Lewis with respect 
to the maintenance of that quota during particu- 
larly the spring and fall of 1942? 

A. No, we just told him it was impossible of 
attainment, and it was unrealistic, and I was con- 
stantly worried about this factor of the contract be- 
cause I realized at sometime they could step in and 
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exercise their right to cancel on the basis of that 


_ failure to meet that quota. 


a _ 


Q. Now, Mr. Hanisch, I call your attention to 
Exhibit 1 for the period ending March 31, 1942, 
which discloses a loss of $6,462.14, and also Ex- 
hibit 2, which is for the fiscal year [89] ending 
March 31, 1943, which discloses a loss of $962.80. 
Now, I will ask you, Mr. Hanisch, keeping in mind 
the sales that you made, why the company could 
not make a profit. 

A. I didn’t get your question. You asked me 
why we did not make a profit? 

Q. Yes. 

A. Because the prices as given to us were un- 
realistically high in hght of the fact that our re- 
tailing price was set by The Vita-Food Corporation. 

Q. In other words, the purchase price of the 
product to you was set by the contract ? 

A. That is correct. 

Q. The Vita-Food had a right to set the retail 
price, too? 

A. That is correct. Normally, in a_ business 
situation, if you find that you can’t make money on 
a certain retail price structure, you have the lati- 
tude to do what you want to, either raise your price 
or get a lower cost from the man supplying you. I 
was stymied on both points as a result of this con- 
tract. 

Q. Did you make any complaints to The Vita- 
Food Corporation with respect to the purchase price 
as well as the retail price? 
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A. We did, several times. As a matter of fact, 
our original price as you see it in this contract was 
$1.95. We [90] asked for relief. Under that it was 
subsequently raised to $2.05. We again found we 
couldn’t adequately pay our people working for us, 
and we certainly couldn’t make a profit if we 
couldn’t pay those people adequately. We again 
went to Dr. Borsook—or Mr. Lauerhass, who was 
managing my office, I asked him to go to Dr. Bor- 
sook and ask for relief. I was told that I couldn’t 
get it because it would be breaking faith with our 
public. Mr. Lauerhass asked the question, ‘‘Do you 
want to keep faith with the public at the expense of 
having the employees at The Stuart Company 
underpaid?’’ I called him and told him that if I 
eouldn’t get a price raise, that J] was through, I 
could not continue to operate. Within a half-hour, 
he apparently called back and said the raise to $2.30 
had been granted. 

Q. Now, did you explain to him about the cost 
to you of the product from The Vita-Food Com- 
pany ? 

A. Oh, yes, constantly, because I could see, the 
way this thing was going, it was impossible to make 
any money with that price structure. 

Q. Did you make an investigation in the fall of 
1942 with respect to the availability of vitamins at 
a lower price? A. In 1942? 

Q. Yes. 

A. I did not until 1942. LI meticulously stuck to 
the contract, which was not even discussing prices 
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with anybody, [91] until my suspicions had been 
aroused on other points. A representative of the 
Merck Chemical Company came in to see me, and 
he said, “‘I can get you calcium-pantothenate tab- 
lets for’’—and he told me what I could get them 
for, and he told me the people who could make them 
for me. He told me I was paying just about twice 
what I could get them for in the open market. 

Q. Did you make an investigation by other com- 
panies as to whether or not you could buy the 
vitamin product, the ingredients for it, at that time? 

A. Yes. I got in touch with Mr. Ken Miles, who 
was the sales manager of the William T. Thompson 
Company. I asked him whether he could make our 
product and what the price would be. He did not 
give me a definite quotation, but he said, ‘‘ Approxi- 
mately 60 per cent of what you are paying for the 
product at the present time.’’ 

Q. Did you also make an investigation of other 
manufacturers ? 

A. Yes, I did. The day after I talked to Mr. 
Miles, through Mr. Miles a Mr. Strate, vice-presi- 
dent of the Strong-Cobb Company of Cleveland, 
came in to see me, and I asked him the same ques- 
tion. He told me that they could not only dupli- 
cate our product, but give us an improved product, 
and again he gave me a figure of approximately 
60 per cent of the price I was paying, which was 
verified in a formal quotation from the president 
of the company a short time later. [92] 
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Q. In letter form? A. In letter form. 

Q. I show you a letter dated October 6, 1942, and 
ask you to please identify it. 

A. You mean identify it? 

Q. Who is it from? 

A. It is from Strong-Cobb Company, Cleveland, 
Ohio. 

Q. To The Stuart Company? 

A. Yes, and it is signed by Dean MacAusland, 
sales department. 

Q. Is this quotation you referred to as having 
been given to you in writing? 

AW ‘Diat is scourect. 

Mr. Mackay: I offer this in evidence. 

Mr. Maiden: No objection, if the Court please. 

The Court: It is received as Exhibit 11. 


(The document above-referred to was _ re- 
ceived in evidence and marked Petitioner’s 
Exhibit No. 11.) 


Q. (By Myr. Mackay): Now, Mr. Hanisch, I 
think you stated this morning that at the time you 
made—just about the time or a little before you 
were making this contract of May 5, 1941, that Mr, 
Lewis had represented that his company was finan- 
cially able to manufacture and carry on? 

xm Yessioas 

Q. I will ask if you subsequently found out any- 
thing contrary to that. 

A. Yes, I did. 
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Q. Will you please state when and what the 


situation was? 


A. Well, within a very few months after the 


| contract was signed, a Mr. Pierce, who is either a 


wholesaler or represents the Owens-Illinois Bottle 
Company, called me up and asked whether I would 
guarantee the Vita-Food account, and he at that 


time stated that they would not sell Vita-Food 
unless I did guarantee it, and I did guarantee it. 


I called him up yesterday to verify that, and that 


is Mr. Pierce’s understanding, they were working 


on the assumption that I guaranteed that account. 

Mr. Maiden: I object to that as hearsay and ask 
that it be stricken from the record, his statement 
of what he was advised yesterday by a certain party 
with respect to any guarantees. It is absolutely 
pure hearsay. 

The Witness: I was asked whether I would 
guarantee it, by Mr. Pierce, and I did. 

Mr. Mackay: I think the witness can say he was 
asked to guarantee it. 

The Court: It would sound to me like a very 
strange statement. A guarantee is one of the very 
firmest and severest legal responsibilities that any- 
one can take. If Mr. Hanisch [94] says that some- 


one called up on the phone and asked him to 


guarantee someone’s account, it wouldn’t mean any- 
thing to me as a lawyer. I wouldn’t give it any 
weight even though I took a liberal view about Mr. 
Hanisch’s testimony. Guarantee what? 
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Now, the objection is sustained. If you want to 
prove that My. Hanisch entered into any guaran- 
tees for anybody else’s account, you will have to 
be a lot more specific about it than that. 

Mr. Mackay: May I make this observation, your 
Honor. I didn’t intend to prove that Mr. Hanisch 
had guaranteed it. I am trying to develop that the 
representations of the financial ability of the Vita- 
Food Corporation in the beginning—that it was 
not as represented. In fact, one of his dealers who 
was selling the Vita-Food Corporation a product 
had asked Mr. Hanisch if he would guarantee the 
Vita-Food account, which would indicate, of course, 
that the Vita-Food Corporation was not financially 
responsible. 

The Court: Well, it is not sufficient, Mr. Mackay. 
I would have to sustain that objection. 

The Witness: There was another 

Q. (By Mr. Mackay): Wait a minute. May I 
ask you, did you discover subsequently, in any other 
manner than the manner that you have related, any- 
thing which led you to suspect that Vita-Food was 
not as strong financially as was represented to you 
when you [95] signed the contract? 

A. Yes. 

Q. What was it? 

A. In about December, 1941—I know it was 
after war was declared, because that was the reason 
for this—Mr. Lewis and Dr. Borsook came to me. 
IT had lunch with them, and they asked me whether 
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I would finance substantial purchases of raw ma- 
terials for them, that they were not in a position 
to do it, and they were afraid there would be a 
shortage in the market because of the war situation. 
T refused to do that. 

The Court: That need not necessarily indicate 
that they were not in good financial condition. 

Mr. Mackay: We are in this position, your 
Honor— 

The Court: If you want to prove, Mr. Mackay, 
what the balance sheet position of the Vita-Food 
Corporation was, you would have to prove it. Now 
a business concern can be solvent and in good con- 
dition, and yet carry on its business with a certain 
volume of goods and desire to purchase a larger 
volume of goods, and go to someone and say, ‘‘In 
making these larger purchases, we need some more 
capital. We don’t want to go out and borrow it. 
You are associated with us in business. Will you 
go in with us on buying a larger quantity of goods ?”’ 

Now, that kind of a proposition that Mr. Hanisch 
testified about isn’t proof that anyone is in good 
or bad financial condition. [96] 

Mr. Mackay: I appreciate that, your Honor, and 
we are just in this position, and we had no access 
to the financial statements of Vita-Food. I under- 
stand that they have their difficulties with Uncle 
Sam on the other side, who is taking the opposite 
view that this was not a sin. That is what I as- 
sume, and, of course, we have no access to their 
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books or have any way of proving that, but I am 
bringing that out for this purpose. 

The Court: What do you think is the material- 
ity as to whether or not they were in good finan- 
cial position? If they were selling a poor product 
under the contract, that would be one thing, but 
why do you think it is material whether they were 
or were not in good financial condition ? 

Mr. Mackay: Well, I think it was this way: Be- 
cause the Stuart Company was involved in what 
we considered to be a very onerous contract, we 
are just putting in all the evidence we have got 
here, bit by bit. I think it will shape itself and show 
the materiality as we go along, because I am leading 
up pretty soon to show that, as a result of all these 
things we are talking about, that Mr. Hanisch, the 
Stuart Company, desired very much, and in fact 
it was the lifeblood of their business, to get rid of 
this particular contract. 

The Court: They didn’t have any other business, 
did they, except this contract? 

Mr. Mackay: No, they were bound by it, and 
they [97] couldn’t do it. 

The Court: Just don’t depend on that too much, 
Mr. Mackay. Don’t ask the Court to give weight 
to something that is pretty thin and isn’t entitled 
to very much weight. 

Mr. Mackay: [ appreciate that. 

The Court: Why, your record will get along all 
right, but the Court isn’t going to put as much 
importance on that kind of proof as you desire. 
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It may be difficult for you to establish your point, 


| but that is a problem that you must face. Whether 


it is necessary for you to go into all of that is an- 
other matter. 

Mr. Mackay: Could I make this observation, 
your Honor? I think that subsequent testimony will 
make clear the importance of that. I present it as 
just one step in the plan here that I have to prove 
our case, and I am sure that the Court will give it 
the weight it deserves, and if we don’t connect it 
up, the Court can use its discretion and not use it. 

Of course, I may point out this, your Honor, that 
I think that our evidence will show on that that it 
is very important here that a distributor such as 
The Stuart Company, who was distributing goods 
which were subject to the regulations of the [ood 
and Drug Act, had a responsible supplier of the 
product. I think it will all tie in as it goes along. 

The Court: My. Mackay, if you will just be real- 
istic about it. The evidence shows so far there is 
a new corporation [98] organized, and it is going 
into business for the distributing of a product. It 
has no other business, never sold any other prod- 
uct, and, of course, it was subject to certain regu- 
lations, but almost every business that is conducted 
today is subject to some regulations. 

Mr. Mackay: That is right. 

The Court: In other words, just stick to the 
facts. You are arguing a theory here all the time. 
T don’t know whether you have to do that, but you 
know your facts show one thing, so why try to 
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argue your theory at this time? Why not just stick 
to the evidence and present your theory when you 
get to your brief ? 

Mr. Mackay: All right, your Honor. Thank you. 

‘The Court: The only reason that I interrupt 
you is, every time you say something into the ree- 
ord, it is in the record. I am only an umpire. My 
eye 1s on the record all the time, so you save your 
argument for your brief. 

Mr. Mackay: Thank you, your Honor. 

Q. (By Mr. Mackay): Now, Mr. Hanisch, you 
in your testimony have spoken about tablets and 
also liquid. IT will ask you what was the nature of 
the product that you began selling first, I mean, 
The Stuart Company? A. Liquid. 

Q. Liquid? [99] A. Yes. 

@. You sold that all the time from the _ be- 
ginning ? 

A. We sold that exclusively without any other 
product until about March, 1942, at which time we 
brought out a product in tablet form. 

Q. In tablet form? A. That is correct. 

Q. Subsequent to that time and until the can- 
cellation agreement, did you sell the tablet form 
along with your liquid? A. Yes. 

Q. Was that sold under the same label ? 

A. Yes—not exactly the same label, because 
you have to make certain descriptive qualifications 
that it was in tablet form, but outside of Vitamin 
C—TI don’t believe we had C in the tablets at that 
time. The formula, the vitamin content, was sub- 
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stantially the same in tablet form as it was in 
liquid form. 

Q. Did you have any dispute with respect to 
the contents of the bottle containing the tablet 
form ? 

A. We had no dispute. However, we becaine sus- 
picious of the product generally in September of 
"49, and we had had several reports from druggists 
of a very short count in the tablet content. After 
I had a repeated number of those, I had a certified 
public accountant send one of his men and make 
a count. I think we have that record of what actu- 
ally happened [100] on the short count in the 
tablets. 

Q. Is this the report you speak of? 

A. Yes, that is October 19, 1942. That is it. 

Q. Now, Mr. Hanisch, do you recall when an 
application was filed by The Vita-Food Corporation 
to register the trade mark ‘‘the Stuart formula,”’ 
approximately ? 

A. I don’t know the exact date of their initial 
application. It was shortly after the organization 
of our corporation, I assume. However, I do recall 
this, that The Vita-Food Corporation made appli- 
eation under the Act of 1905, and it apparently 
was turned down because Mr. Lewis came to me 
—and I think at that time I first met Mr. Wiseman 
—and they wanted us to change the name in some 
way, or put a device in it, so that they could qual- 
ify under 1905 registration. However, I said that 
didn’t mean anything to me, it wasn’t too impor- 
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tant, and I would rather have a less strong trade 
mark and not go to the bother of doing anything 
about it. So they, instead of that, apparently made 
application under the Act of 1920. 

Q. Do you remember when that application was 
granted, approximately ? 

A. Approximately—you mean when the trade 
mark application was granted ? 

@. Yes. 

A. Approximately September, 1942. [101] 

Q. Now, was there any dispute between The 
Stuart Company and The Vita-Food Corporation 
in September, October, or November of 1942, with 
respect to the ownership of the trade mark? 

A. You mean had we had a direct dispute with 
them ? 

Q. Yes. 

A. After we got into the situation of finding 
that it was impossible for us to work under this 
contract because of various things which I have 
told you, we made it a point to find out what our 
rights were on the trade mark, and I consulted 
trade mark counsel on the matter. We had, how- 
ever, discussed the trade mark. I had discussed it 
with Mr. Lewis in several meetings during the sum- 
mer of 1942. 

Q. Did you consult any patent attorneys with 
respect to the validity of the application with re- 
gard to the trade mark? A. Yes. 

Q. What attorney did you consult? 

A. Frederick Miller, of Miller & Hazard. 
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Q. They are located where? 

A. Los Angeles. 

Q. What is their standing in the City of Los 
Angeles ? 

A. Our counsel recommended it was one of the 
top trade mark and patent attorneys in Los 


: Angeles. 
) Q. Did you get an opinion from the [102] 
— counsel ? A. We did. 


The Court: Now, what is the purpose of this, 
Mr. Mackay ? 

Mr. Mackay: Well, if your Honor please, this 
has a purpose to show the reasons for believing that 
that trade mark at that time was not properly 
| registered, all going to show that at the time of the 

deal the trade mark was of little significance in 
_ the minds of our parties as well as the other parties. 

The Court: What year would that be? 

Mr. Mackay: ‘The opinion is dated November 7, 
1942. 

Mr. Maiden: November 17, 1942. 

The Court: Why is it material whether they had 
the opinion that the trade mark application was or 
wasn’t good? 

Mr. Mackay: Well, if your Honor please, of 
course this agreement, which I haven’t yet and 
probably should introduce first—I am referring to 
the agreement of November 28th. 

Q. (By Mr. Mackay): Iwill ask you, Mr. Han- 
isch, if you had negotiations with The Vita-Food 
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Company in the fall of 1942 with respect to the 
cancellation of your agreement of May 5, 1941. 

A. I did with their representative, Mr. Wise- 
man. 

Q. Will you state about how long those negotia- 
tions were carried on? 

A. You mean on this particular contract? [103] 

Q. Yes. 

A. My attorney got in touch with Mr. Wiseman 
approximately at approximately 6:00 o’clock in the 
evening. He telephoned me and told me that they 
were conferring. He asked me to stand by. I went 
to his office 

@. Pardon me. I would like to withdraw that. 
1 don’t think you answered the question. I will 
withdraw the question. 

IT will ask you if this is the original agreement 
of settlement of litigation, cancellation of contract, 
dated November 28, 1942, between The Vita-Food 
Corporation and The Stuart Company and Arthur 
Hanisch as third party? a lias: 

Mr. Mackay: Your Honor, I should like to offer 
a copy of this agreement in evidence. 

Mr. Maiden: No objection, if the Court please. 

The Court: It is received as Exhibit 12. 


(‘The document above-referred to was re- 
ceived in evidence and marked Petitioner’s Ex- 
hibit No. 12.) 


* Q. (By Mr. Mackay): Now, I will ask you, 
Mr. Hanisch, if prior to the execution of that agree- 
ment there was a dispute between The Stuart Com- 


~- 
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pany and The Vita-I*ood Corporation with respect 
to the ownership of the trade mark, the validity 
of it? A. No. 

Q. J will ask you if The Stuart Company 
claimed ownership [104] of the trade mark at that 
time. 

A. We did, but we never brought it to the dis- 
pute point. 

Q. What were your grounds for claiming owner- 
ship of it? 

A. Our grounds for claiming ownership were 
based upon the opinion of our attorney. 

@. Hazard & Miller? 

A. Hazard & Miller. 

Mr. Mackay: Now, if your Honor please, I 
should like to offer this opinion in evidence for this 
purpose: The application, as I shall later show, was 
filed by The Vita-Food Corporation, and in that 
application, in order for it to get the registration, 
it represented to the Federal Government that The 
Vita-Food Corporation for more than a year past, 
at least one year, had sold exclusively products un- 
der ‘‘the Stuart formula’”’ in interstate commerce. 

The Court: What do you mean, under the name, 
‘the Stuart formula’’? 

Mr. Mackay: Yes, your Honor. 

The Court: You see, this morning that was very: 
confusing. If you say it owned the Stuart formula, 
that means it owns the formula. If you say it 
elaims to have owned a name, quote, ‘‘the Stuart 
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formula,’’ unquote, that is an entirely different 
matter. 

Mr. Mackay: Yes, your Honor. [105] 

The Court: Because I suppose that you could 
sell licorice, baking powder, cough syrup, tooth 
powder, or anything you wanted to under the name, 
quote, ‘‘the Stuart formula’’, unquote, but you 
could only sell the Stuart formula if you owned the 
Stuart formula. Now, you are talking about con- 
tentions that The Stuart Company owned the name, 
is that it, Mr. Mackay? 

Mr. Mackay: Owned the trade mark, just the 
trade name. 

The Court: Would you use that expression, ‘‘the 
trade name,’’ so that when we read the record you 
don’t mean by ‘‘the trade name,’’ quote, ‘‘the Stu- 
art formula,’’ unquote, the product? 

Mr. Maiden: Your Honor, it is a trade mark. 

Mr. Mackay: It is a trade name. 

The Court: I don’t know whether it is a trade 
mark or what it is. 

Mr. Maiden: If the Court please, the name ‘‘the 
Stuart formula’’ was a trade mark. 

The Court: What are you arguing about? Mr. 
Mackay answered my question and we are ready 
to go on. 

Mr. Mackay, I was saying something. I think you 
are arguing your case at this point, and I don’t 
think it is the right time for you to do that. Will 
you now resume your statement, Mr. Mackay ? [106] 

Q. (By Mr. Mackay): I think you have iden- 
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tified this instrument as being the opinion of your 
trade mark counsel? mm It ise 

Mr. Mackay: I should like, if your Honor 
please, to offer this in evidence for the purpose of 
showing, at least in the minds of The Stuart Com- 
pany officials, that the trade mark which had been 
obtained by The Vita-Food Corporation was in- 
valid, and that therefore, as we shall later show, 
little importance was attached in the final settle- 
ment to this particular trade name. 

Mr. Maiden: If your Honor please, I object to 
it upon the ground it is incompetent, irrelevant, 
and immaterial. I don’t propose to be bound in this 
ease by the opinion of any attorney as to whether 
or not this company had the valid ownership of 
the trade mark, ‘‘the Stuart formula.’’ This Court 
is not called upon in this case to determine that 
particular point. The Court has no jurisdiction. 
The Court is only concerned here with determining 
whether or not The Stuart Company acquired title 
to this trade mark, ‘‘the Stuart formula,’’ from The 
Vita-Food Corporation. 

Mr. Mackay: If I may make this observation— 
I am sorry. 

Mr. Maiden: Now, if the Court please, many 
attorneys can have different opinions on legal ques- 
tions, as your Honor [107] well knows. I don’t be- 
lieve that proposed exhibit has any place on earth 
in this lawsuit. 

Now, Mr. Hanisch has already explained that he 
had an opinion from an attorney telling him, or to 
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the effect, that the trade mark was not properly 
registered in the name of The Vita-Food Corpora- 
tion. There is no need on earth for the opinion 
itself to be in evidence. I think it is absolutely in- 
competent. It deprives me of the right to cross- 
examine the authors of that opinion, and it allows 
evidence in the case without giving me an oppor- 
tunity to be presented face to face with the testi- 
fying witness and subject him to cross-examination. 

I submit it is incompetent, and I also submit that 
it is beyond the scope of the issue in this case; a 
wholly irrelevant matter. 

Mr. Mackay: If your Honor please, I would like 
to make this observation: I am not asking this 
Jouw't to be bound by this opinion. We are not. here 
to determine whether that appplication was valid 
or invalid. I put it in for only one purpose, as I 
stated. Our big problem here, if your Honor please, 
is to show, as this Court has so many times held in 
cases of this kind, the intent of the parties, be- 
cause we have a contract—this Jast exhibit—under 
which $197,700.00 was paid. The Commission has 
taken the view that that is all for the acquisition 
of an asset. We take the opposite position. [108] 

Now, this Court has held in numerous instances 
that you can show the intent, the factors preceding 
the agreement, to try to determine this very diff- 
cult question as to what portion of the payment 
did represent the acquisition of a capital asset, and 
that is the only reason why I put this in now. 

Mr. Maiden: If the Court please, J understood 
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Mr. Mackay’s case from the very beginning to be 
this: that the payments of these sums of money to 
The Vita-Food Corporation were in consideration 
of the cancellation of a contract of May 5, 1941. 

Now, do I understand Mr. Mackay’s contention 
to be that the consideration for the payment of 
these moneys to The Vita-Food Corporation was 
to perfect or quiet title to this trade name in The 
Stuart Company ? 

Mr. Mackay: Ob, no, quite the contrary. 

Mr. Maiden: I don’t see what this has to do 
with the picture at all. 

Mr. Mackay: We are merely showing, if your 
Honor please—if [ may be permitted to go to that 
last contract—it merely states there that the Vita- 
Food has quit claiming any interest it may have 
in the trade-mark. Now, since it does that, and since 
the Government has some indication there, and 
based its whole case upon it, that we were buying 
its trade-mark, we have got to determine what the 
intent of the [109] parties was, merely for the pur- 
pose of showing what those expenditures remaining 
were. The purpose of this is this: to prove that 
these parties who entered into this contract never 
regarded that trade-mark of sufficient importance 
to justify a large expenditure of money or the sum 
specified in that contract. It is trying to prove to 
‘your Honor, and it is my contention, that the mon- 
ies paid here were in cancellation of the contract, 
and that this was just put in there, and got a quit- 
elaim of it ike any lawyer would put in a little sur- 


160 The Stuart Company vs. 


(Testimony of Arthur Hanisch.) 
plus, to make sure, and that is the only reason I am 
offering it, for that limited purpose. 

Mr. Maiden: Your Honor, that doesn’t serve 
any purpose in the case as I can see. 

Now, Mr. Mackay is taking the position before 
this Court that this company paid $197,700.00 sim- 
ply for the purpose of canceling the so-called oner- 
ous contract of May 5, 1941. Now he wants to inject 
into this case—which is perfectly agreeable with 
me, if he will stipulate to it—that the obtaining of 
a quiet title by The Stuart Company of this trade- 
mark was the consideration for the payment of this 
money. Now, the cases are very clear that expendi- 
tures incurred in connection with defending or per- 
fecting title to property constitute a cost of the 
property and are not deductible expenses. 

T just don’t see where this has anything on earth 
to do with the case, so far as I understand Mr. 
Mackay’s position [110] to be. 

Mr. Mackay: Well, counsel, we have got to in- 
terpret that contract, if your Honor please, we have 
got to determine what was in the minds of the 
parties at that time, and what they were dealing 
with, and I don’t see how else I can do it. For that 
purpose I think it is competent and material. 

Mr. Maiden: I object to it on the grounds it is 
incompetent; it deprives me of my right to meet 
face to face and cross-examine the authors of this 
document. 

Mr. Mackay: It merely shows what our parties 
had in mind when they were making this contract. 
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Mr. Maiden: I think Mr. Mackay has the idea 
of getting some sort of opinion in this case by some 
lawyer, with a lot of cases cited, and for some influ- 
ence he thinks it might have in this ease. 

Mr. Mackay: Iam merely following the rule of 
the Court here, as they have done in so many other 
instances in this kind of a contract, in trying to 
determine the intention of the parties when they 
made the contract, because the Commissioner has 
held many times that on a question of income sub- 
ject to taxation the real intention of the parties 
and the nature of the transaction may be shown by 
evidence outside the contract. Now, I put it in for 
that limited purpose. It seems to me it is quite com- 
petent. That was affirmed in the Circuit Court of 
Appeals in the case of Commissioner of [111] In- 
ternal Revenue vs. The Proctor Shop, Ine., 82 
Fed. (2d) 792. 

Mr. Maiden: If Mr. Mackay wants to get this 
opinion into evidence, let him present the lawyer 
who prepared it. Let him testify and submit him- 
self to cross-examination. J say it is ineompetent 
otherwise. This witness, of course, didn’t prepare 
it. He wasn’t qualified to prepare it. I can’t cross- 
examine on it at all, and, as I said before, I don’t 
think it has anything on earth to do with the case, 
except that it does bear out Respondent’s position 
that this settlement which is designated ‘‘Cancella- 
tion of contract’’ was in reality a document aequir- 
ing the property right of this trade-mark, which 
is a capital asset. 
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Mr. Mackay: Well, if we were here—if the 
Court had jurisdiction to determine whether that 
contract was valid or invalid, I think counsel’s ob- 
jection would be well taken. That is not the pur- 
pose. All we are here trying to do is get the evi- 
dence in there to show what these people did. We 
say that this evidence is to show what was in the 
minds of the parties. 

Mr. Maiden: Well, your Honor, Mr. Hanisch 
has already stated that he had this opinion from 
an attorney. Now, it would seem to me that that 
would carry Mr. Mackay’s point without putting 
the opinion in, itself. 

The Court: Well, My. Clerk, mark this docu- 
ment Exhibit No. 13 for identification. [112] 


(The document above-referred to was marked 
Petitioner’s Exhibit No. 13 for identification.) 


The Court: The point is a difficult one, of 
course, whether or not the second and third parties 
to the agrecment of settlement, which is Exhibit 12, 
that is, whether The Stuart Company and Mr. Han- 
isch attributed any value to the trade-mark. It 
could be just a matter of opinion. Whether they 
paid anything to get rid of the nuisance value that 
The Vita-Food Company could make out of being 
troublesome, and make out of the fact that they 
had gotten a patent, is another matter. 

Mr. Mackay: I appreciate that, your Honor. 

The Court: The opinion that Mr. Hanisch might 
offer in this case would be to a large degree self- 
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serving, because he is an officer of the corporation. 
We are in this difficult position of trying to decide 
whether we are really dealing with the intent of 
the parties to a contract or whether we are dealing 
with something else. I would say that the real ob- 
jection to the offer of the proposed Exhibit 13 is 
that an adequate foundation has not been laid 
for it. 

Mr. Mackay: It can be marked Exhibit 13 for 
identification? _ 

The Court: It has been marked for identifica- 
tion. 

Mr. Mackay: I think I can clear that up with 
a later witness and lay the foundation. [113] 

The Court: You ean lay your foundation. You 
have no doubt felt a little pressed for time, and I 
would say that some foundation could have been 
laid for Exhibit 12, if you would make a note of 
that. That is your agreement of settlement. 

Mr. Mackay: Oh, yes. 

The Court: There isn’t any doubt about the fact 
that the agreement of settlement was entered into, 
but there isn’t any testimony about the events ac- 
tually leading up to the execution of the agreement. 

Mr. Mackay: Yes, your Honor. 

The Court: There isn’t any evidence relating to 
how the parties arrived at the amount of the con- 
sideration which is stated in the agreement. Don’t 
you see? 

Mr. Mackay: I understand. 

The Court: Well, now, if you don’t lay a foun- 
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dation for the settlement agreement, and then you 
go on to an opinion—to an attorney’s opinion— 
which has some bearing on one item covered by 
the agreement, you are vulnerable to all kinds of 
objections. 

Mr. Mackay: Your Honor, I shall lay that foun- 
dation. 

The Court: How many witnesses are you going 
to have, Mr. Mackay ? 

Mr. Mackay: Your Honor, I have at least three 
more witnesses besides Mr. Hanisch. It is going to 
take more than [114] just this afternoon. 

The Court: Well, it is not going to, because we 
have no other time. 

My. Mackay: I see. Well, I will try to work as 
fast as I can on it. 

Q. (By Mr. Mackay): Mr. Hanisch, I will ask 
you if you participated with anybody of The Vita- 
Food Corporation in negotiations leading up to 
the contract of November 28, 1942. A. Tid 

Q. With whom did you participate? 

A. Mr. Oscar Wiseman. 

Q. Mr. Oscar Wiseman, who was he? 

A. He was the legal representative or counsel, 
and vice-president of The Vita-Food Corporation 
at that time. 

Q. Who was president? 

A. I imagine it was Paul Overton, but I don’t 
know. 

Q. Was anybody else present on your side? 
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A. No—my side? My attorney, Mr. Robert 
Dunlap. 

Q. He was also secretary of the company? 

A. Yes. 

Q. Now, can you relate to the Court the sub- 
stance of the conversations you had at that time 
with him? A. With Mr. Wiseman ? 

Q. Yes. [115] 

A. We explained that it was impossible for us 
to operate under this contract. I explained the oner- 
ous provisions, the faulty merchandise, the fact that 
I could buy more advantageously in the open mar- 
ket, the fact that I felt there wasn’t the financial 
responsibility in the company to stand behind bad 
merchandise, and I just could not continue to oper- 
ate under that contract. 

Q. What did they say? I mean, give the sub- 
stance of the conversation. 

A. We asked about—they asked about what we 
were willing to pay, and I said that I would like 
to make some type of installment payment based 
on the amount of merchandise we would sell, predi- 
cated upon a unitage basis. 

Q. Upon a unitage basis? 

A. That is correct. 

Mr. Maiden: I just don’t understand. Payment 
for what? 

The Witness: Of this settlement agreement, the 
release from our contract. 

The Court: Why didn’t you sue them? 

The Witness: Because, your Honor, of this: We 
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had that thing all set to go, and this was definitely 
in my mind, that where you are dealing with doc- 
tors, people in the medical profession, a suit of this 
kind—there were bad features about it, the faulti- 
ness of this product. We would have [116] dragged 
this thing through the mud and around the whole 
proposition. 

The Court: Whose proposition? 

The Witness: Our proposition, the whole deal, 
The Stuart Company, because a suit of that kind 
on a product that is being sold through doctors— 
it is a very sensitive type of product, and anything 
that is unsavory about a product that doctors are 
prescribing for a person’s health is going to Jeop- 
ardize and injure that business. 

The Court: We will have a short recess for five 
minutes. 


(Short recess taken.) 


The Court: You may proceed, Mr. Mackay. 

Q. (By Mr. Mackay): Mr. Hanisch, I think 
you were asked by the Court why you didn’t litigate 
this matter, the disputes between you and The Vita- 
Food Corporation—The Stuart Company and The 
Vita-Food Corporation? A. Yes. 

Q. What were your reasons? 

A. My reasons were primarily that it was in 
revealing a lot of facts about bad products, about 
instability—we would not have tarnished anything 
but the name of The Stuart Company. As a matter 
of fact, we were prepared to go to suit in spite of 
that, as I will bring out later on. [117] 
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Q. Well, what in your opinion was the impor- 
tance at that time of the trade-mark ‘‘the Stuart 
formula’’? 

A. None. As a matter of fact, it probably was in 
bad repute. The important thing in selling to the 
medical profession is to establish the reliability of 
the company. A name means nothing until the doc- 
tors have faith in the company that is selling it, 
and we are detail men. We are selling the relia- 
bility of The Stuart Company, and the reason they 
had faith in The Stuart Company—they liked our 
approach of selling a high-potency product at a 
lower price, and I think that is what established 
the faith of the medical profession in The Stuart 
Company. There certainly was no magic in the 
name ‘‘the Stuart formula” that made those doctors 
buy it. May I amplify? When I say the selling of 
value, I mean our basis of selling. 

Q. Yes, go ahead. 

A. It is a peculiar billing in the vitamin busi- 
ness that exists in very few businesses, in that you 
ean completely evaluate the product. In other 
-vords, you say there is so much unitage of so many 
vitamins, and you can reduce that to an absolute 
dollar value. Now, all our sales approach was to 
the doctors, first to establish the reliability of The 
Stuart Company, secondly to show that we had a 
ereater vitamin potency to offer compared to other 
products for less money. 

Q. Now, Mr. Hanisch, did you have a chart that 
you used [118] in your selling program? 
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Yes. 

Q. Is that the chart (indicating) ? 

A. That is it. 

@. Was this in effect during that time? 
A 

Q. 

A 


= 


Yes. 
Can you explain that to the Court? 
This ehart was prepared with the help of 
Dr. Borsook before we started operating our com- 
pany, the idea being to show the doetors what vita- 
min value The Stuart Company had as compared 
to other products on the market, and we did not 
actually use the names of the competitors, but we 
identified them as ‘‘Manufacturer A,’ ‘SB,’ ‘‘C,”’ 
‘1,’ and so forth. We did, however, state the exaet 
unitage of all these competing products. We stated 
our unitage, and then we showed and worked out 
a faetor using the Stuart as 100 per cent, and 
showed in dollar value what the consumer got of 
all the competing items, and that was our entire 
sales approach. As a matter of fact, the name ‘‘the 
Stuart formula’’ ean hardly be seen on this whole 
shect. 
Mr. Maekay: If your Honor please, I should 
like to offer this in evidence. 
Mr. Maiden: No objection, if the Court please. 
The Court: It is received as Exhibit 14. 


(The document above-referred to was re- 
ceived in evidence and marked Petitioner’s Ex- 
hibit No. 14.) [119] 


Mr. Mackay: If your Honor please, we may 
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have to withdraw that and get a photostatic copy 
made. I assume it would be all right. 

Q. (By Mr. Mackay): I think you have al- 
ready stated that you put $1,000.00 in The Stuart 
Company originally for stock? 

A. And agreed to loan the company its neces- 
sary operating capital. 

Q. Did you loan the company money to oper- 
ate on? A. I did. 

Q. How much did you loan from the beginning 
until the cancellation contract ? 

A. At the time of the cancellation the company 
owed me approximately $70,000.00. 

Q. Had you taken a salary during this time? 

A. I had not. 

The Court: Which company owed him 
$70,000.00 ? 

Mr. Mackay: The Stuart Company, for moneys 
advanced. 

Q. (By Mr. Mackay): Now, did The Vita- 
Food Company at any time ever disclose to you 
any secret process for the production of what is 
known as ‘‘The Stuart Formula’’? 

A. No, we were absolutely not allowed to ask 
where their plant was. I have never seen it, and 
no member of our organization ever knew where it 
was. There was no secret formula, [120] and in the 
settlement agreement there was no transfer of any 
formula of any kind. 

Mr. Maiden: What agreement are vou talking 
about, Mr. Hanisch? 
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The Witness: I beg your pardon? 

Mr. Maiden: What agreement are you talking 
about ? 

The Witness: In the cancellation agreement. 

Mr. Maiden: You say ‘‘The Stuart Formula”’ 
was mentioned in the cancellation agreement ? 

The Witness: ‘‘The Stuart Formula”’ as a trade 
name was mentioned. There was no mention of a 
secret formula for making a vitamin product, and 
there was no transfer of such a thing. 

Q. (By Mr. Mackay): Well, did you know 
whether there was ever such a secret process? 

A. There might have been in the minds of the 
people, but the fact remains that we had three other 
people who said they could make it, and two have 
made it for us. As a matter of fact, an improved 
product. [121] 

Q. Now, referring to the settlement contract, 
Exhibit 12, and particularly to Paragraph 8 on 
page 4 of that agreement—— 

What paragraph? 10? 

Paragraph 8. 

There is no Paragraph 8 on this page. 

I guess my bifocals aren’t working. 

Oh, yes, that is correct. 

My bifocals are working. Now, that Para- 
arena 8 in substance states that you are the owner 
of at least 51 or more per cent of the then out- 
standing stock of The Stuart Company ? 

A. Yes. 


SOP OP OP 
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Q. It also states that you will retain and main- 
tain the ownership of 51 per cent or more of the 
outstanding capital of the stock until the first party 
is fully paid and also that you would remain as its 
managing agent. Now, I will ask you at whose in- 
sistance was that paragraph put in the contract? 

A. That was at the insistance of Mr. Wiseman 
of The Vita-Food Corporation. 

Q. Do you know why that was insisted upon? 

A. Mr. Dunlap and I felt, and they were told— 
they told us that they had confidence in the man- 
agement as it existed, because they state that in the 
contract. I objected most of the evening to discus- 
sions on this cancellation [122] agreement centered 
around this point for one reason, that I was very 
loath to tie myself up to that management agree- 
ment for the length of time involved because of my 
record of T.B. history, and after we did make ob- 
jection, they brought in the clause in case of my 
death or in case of incapacity, that that part of it 
would be waived. However, it was a very important 
issue to me, and indicated very strongly to Mr. 
Dunlap and to me that the important part of what 
they wanted was not that they felt that the trade- 
mark “the Stuart formula’? had any magic that 
would make this business go, but they felt it was 
completely in the way of management, and I think 
it is indicated by that length of the contract. 

Mr. Maiden: If the Court please, I object. to 
that. as being a conclusion of this witness, and ask 
that it be stricken from the record. 
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The Court: The objection is sustained and the 
answer is stricken. 

Just read that question again, and Mr. Hanisch, 
you limit your answer to the question. 


(The question was read.) 


The Court: There is nothing in Paragraph 8 
about remaining as the manager of The Stuart 
Company, Mr. Mackay. 

Mr. Mackay: Yes, your Honor, I am sorry. 

The Court: What other paragraph 1s that in? 

Mr. Mackay: I would like to withdraw both 
questions [123] because it is in Paragraph 5. I am 
sorry, your Honor, but in my haste here I should 
have referred to Paragraph 5. 

The Court: Instead of 8? 

Mr. Mackay: Yes. 

The Court: Then, will you reframe your ques- 
tion ? 

Mr. Mackay: Yes. 

Q. (By Mr. Mackay): Now, Mr. Hanisch, I 
call your attention to Paragraph 5 of the agree- 
ment of November 28th, 1942, wherein you as third 
party represent and warrant that you are the owner 
and will retain and maintain the ownership of 51 
per cent or more of the outstanding capital stock 
of said company unless the first party is fully paid 
in aecordance with this agreement, and that you 
further represent and warrant that you are the 
managing agent in full charge of business affairs 
of second party. 

Then the agreement provides further, should the 
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third party—that is you—at any time fail to main- 
tain his stock ownership and control or fail up to 
and including October 15, 1946, to continue as said 
managing agent of said second party, then and in 
either such events, third party will forthwith pay 
to first party the then outstanding balance unpaid 
to first party, and so forth. 

Now, I will ask at whose insistence was that par- 
agraph inserted in the contract? [124] 

A. At the insistence of Mr. Wiseman. 

Q. Was there considerable discussion about that 
paragraph? A. <A great deal. 

Q. It was between you and Mr. Wiseman? 

A. That is correct, and Mr. Dunlap, also. 

Q. What was the substance of the contract? 

A. The substance was that I very much objected 
to tying myself up to that length of management 
term, particularly because of the fact that I had 
had a record of five years of tuberculosis, and I felt 
that it might be too much of a strain at some place 
along the line, and I might want to get out. ‘They 
finally—he finally agreed on the provision, which 
in case of my incapacity, mentally or physically, or 
in case of my death, that particular clause would 
be waived. 

Q. Now, I call your attention to Paragraph 7. 
That is shown as an insert in there—— 

Mr. Mackay: Your Honor, J want to apologize 
to the Court. We put in a true copy of this agree- 
ment, and in copying, the stenographer has not put 
in the insert that was there. 

T would like to call your attention to the original 
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there in Paragraph 7 where it says and shows an 
insert: 


‘‘In the event of the abandonment of said 
trade-mark ‘The Stuart formula’ by Second 
Party a 


and it is initialled by each one of the parties to 
the contract, Mr. Wiseman and Myr. Hanisch. I 
should like to have the privilege of rewriting that 
particular paragraph and show the insert as it is. 

The Court: You may do that, Mr. Mackay. 

Mr. Mackay: It will be an exact duplicate. 

Q. (By Mr. Mackay): Now, I will ask you, 
Mr. Hanisch, at whose insistence was that inser- 
tion placed in the contract? 

A. At the insistence of Mr. Wiseman. 

@. Now, Mr. Hanisch, you have stated that the 
product that you were marketing prior to the can- 
eellation was an inferior product because it would 
explode and you got bad reactions from the doctors 
and druggists and consuming public. Now, I will 
ask you if after the cancellation of this contract 
that product was changed ? A. Yes. 

@. In what respect? 

A. The Vitamin content remained the same, but 
the base of the product, that is, the vehicle in which 
the vitamins was contained was changed from mo- 
lasses to primarily a malt base with no molasses. 

Q. Did that eliminate the difficulty that you 
heretofore had? [126] 

A. Tt eliminated the three difficulties, the explo- 
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sion, the frothing and the fact that it created diges- 
tive disturbance, and the fact that people could not 
tolerate the taste. The fact 1s that molasses is a very 
sweet sickening thing, and the people will take it 
to start, but after they have taken it for two or 
three weeks the taste becomes sickening, and we 
were losing customers, and we eliminated that. 

Q. Since the cancellation of that agreement, 
have you been able to buy vitamins with the vitamin 
content in that product cheaper than you had 
bought from Vita-Food ? 

A. Very much cheaper. 

The Court: What do you mean? You asked the 
question after the cancellation agreement—was the 
product changed ? 

Mr. Mackay: Yes, your Honor. 

The Court: I don’t think you mean that ques- 
tion just in the way you say it. Now, The Stuart 
Company wasn’t manufacturers, so it didn’t have 
any product to change, did it? We don’t know 
whether Vita-Food continued to sell vitamms and 
changed its formula and sold the formula to some- 
one else. Now, do you mean to ask him a question 
—well, you see what I mean. 

Mr. Mackay: I get your point. Thank you, your 
Honor. [[127] 

Q. (By Mr. Mackay): I will ask you, Mr. 
Hanisch, if after the date November 29, 1942, the 
date of the cancellation of this contract, whether 
the Stuart Company purchased any more products 
from the Vita-Food Corporation. 
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A. At the time of the settlement we took in some 
orders that were on the books at that time, but we 
did not purchase, as I recall it, any additional or- 
ders after that time. 

Q. Well, after that, then, where did you get 
your supply from? 

A. William 'T. Thompson Company. 

Q. Were they connected in any way with the 
Vita-Food Corporation? 

A. They were not. 

Q. Did you get the products there at a substan- 
tially lower price than you had been paying for 
them ? A. At a very substantial saving. 

Q. How much, can you tell the Court? 

A. Our first order—I would like to ask Mr. 
Dunlap if I could get a sheet that [ have that writ- 
ten on. These are figures. Is it in order just to read 
this note? 

The first tablets Thompson billed to us on De- 
cember 14, 1942, were without Vitamin C, but on 
December 4, 1942, Thompson’s quotation was 53.9 
cents per bottle of 96 for the same tablet with C 
as we were getting from the [129] Vita-Food at 
87 cents; 53.9 as against 87 cents. 

I have a projection of that indicating that the 
saving at the Thompson price for the length of 
time we had done business with Vita-Food, which 
was a little over a year and a half, would have been 
*99,617.00 on that basis. 

Q. Now, Mr. Hanisch, did you ever receive a 
formula from the Vita-Food Corporation? 
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A. Never received a formula. 

Q. Was a formula ever disclosed to you? 

A. No. 

Q. Now, after the settlement agreement, did you 
change your labels? A. We did. 

Q. In what respect? I call your attention to Ex- 
hibit 9. Will you please call the Court’s attention 
to the changes you made? 

A. The important change and the significant 
change we made in the label was in the preamble 
statement under the name ‘‘the Stuart formula,’’ 
and the statement as it was originally when we were 
purchasing from Vita-I*ood was ‘‘An aqueous con- 
centrate derived from natural food sources, for- 
tified.”’ 

The change after we went to the new product 
was “‘the Stuart formula, a balanced high-potency 
multivitamin concentrate.’’ [129] 

Now, the reason for that change was this—and 
it has significance: The above are samples of labels 
used on the original formula last. purchased from 
The Vita-Food Corporation during the month of 
February, 1943, and being on the new formula as 
made subsequently by the William T. Thompson 
Company and others. It should be noted that the 
copy under the name of ‘‘the Stuart formula’’ on 
Sample A, reading: ‘‘An aqueous concentrate de- 
rived from natural food sources, fortified’’ was 
changed to read, ‘‘A balanced high-potency multi- 
vitamin concentrate,’’ because it was believed by 
experts to be misleading and subject to Food and 
Drug violations. [130] 
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The reason for that—I might amplify what that 
was—that the implication as a result of the infor- 
mation we have obtained from Vita-Food was that 
we were selling primarily a natural product, which 
was not the case. It was merely a synthetic product. 

Q. Mr. Hanisch, the contract of cancellation, I 
think, stated that whatever stock Mr. Lewis had 
would be transferred to you? 

A. That is correct. 

Q. Stock of The Stuart Company ? 

A. ‘That is correct. 

Q. Now, how much was transferred, do you re: 
member, at that time? 

A. As TI recall it, it was whatever Mr. Lewis’ in- 
terest was, which, as I remember, was 15 per cent. 

Q. Yes. Now, what in your opinion was the 
value of the stock at that time? 

Mr. Maiden: Your Honor, I object to that. 
There has been no basis in the record here for this 
witness to express his opinion as to the value of 
the stock at that time. The witness is not shown 
to be qualified to express an opinion as to the value 
of the stock. 

Mr. Mackay: Well, if your Honor please, I 
think that the returns of the company, the evidence 
already in showing continued losses, showing the 
liability to him of [131] $70,000.00, showing poor 
products is about sufficient to show that the stock 
had no value, but there is one rule of law that is 
very definitely set, that a president of a company 
or an owner of stock can testify as to what, in his 
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opinion, is a fair market value. I insist that it is 
a proper question. 

Mr. Maiden: It is nothing on earth but a self- 
serving declaration of this witness. 

The Court: Overruled. 

The Witness: It had no value whatever. 

Q. (By Mr. Mackay): Well, what in your 
opinion was the fair market value of the trade 
name at that time? 

A. The trade-mark ‘the Stuart. formula’’? 

Q. Yes. 

A. It had no tangible value to us whatever, in- 
sofar as—well, it had no realistic value. Let me ex- 
plain it this way: As a matter of fact, we had 
considered using the name ‘‘The Stuart Company”’ 
and calling it ‘‘Stuart Vitamins’’ because of the 
bad repute of the product we had. However, I esti- 
mated what it would cost us to change the name 
of the product to a name hike ‘Stuart Vitamins’’, 
and 1¢ would have cost us—and | have a figure, may 
I refer to that figure—I estimated that at the time 
we were considering making that change to a new. 
name, and all of our men agreed that this would 
have been the cost, we would have had to make a 
notification to all the doctors [132] who were on 
our mailing list at that particular time, and also 
to our drug ontlets. The number of doctors we had 
at that time was 17,428. The number of drug outlets 
we had was 6,746. Our estimate of what that cost 
would have been was predicated on this: Our men 
had to call on the doctors anyway. They would have 
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informed them verbally, so there was no added ex- 
pense on that particular point. However, we felt 
that the mailing of advice to each one of our doc- 
tors—to each one of our drug stores would have 
been ample notification to make them aware that 
there had been a change. Those mailings through 
our experience have cost us six cents apiece, so that 
the total cost of that mailing would have been 
$4,713.00. 

We also, at that time, had 11,700 bottles of mer- 
chandise on hand which would have had to be re- 
labeled. There Lewis or the Vita-Food Corporation: 
at that time was charging us 10 cents to do relabel- 
ing. For that reason we used the figure of a cost 
of 10 cents which would have involved changing this 
label to a new name, which comes out $1,170.00. 

In addition to that there would have been the 
work and experience—art work of getting up our 
new labels with a new name, which we estimated 
at $1,000.00. 

That is a total figure of $6,883.93, which I think 
is a very fair estimate. 

But assume that you double or triple it. I would 
say that is an absolute outside figure of what a 
change to another name [133] would have involved. 

Q. Well, have you some idea about what the to- 
tal sales of the vitamin industry were about that 
time ? 

A. Itwas in a terrifically growing period at that 
time. I am not qualified to give you the exact 


figure. 
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Q. Would you have any idea as to what the 
percentage of the sales of your product was to the 
total ? 

A. Infinitesimally small, but I have no figure. 

Mr. Mackay: You may take the witness. 


Cross-Examination 
By Mr. Maiden: 


Q. Mr. Hanisch, when did you first meet Mir. 
Lewis and under what circumstances ? 

A. As TI recall it—I am not clear whether it was 
December of ’41 or—— 

@. You mean December of 1940? 

A. December of 40 or January of ’41. It was 
one of those two months. The circumstances were 
this: That Mr. Charles King, who was a reporter 
for the Pasadena Post, and who knew Dr. Borsook 
had arranged the meeting with them. We met with 
Mr. Pringle, one of my associates at the Annandale 
Country Club for lunch. 

Q. I believe you already explained on direct ex- 
amination that you were interested in entering some 
business field out here in California at that [134] 
time ? A. That is correct. 

Q. Mr. Hanisch, what was your past business 
experience ? 

A. I had gone to England. I spent three years 
there organizing the subsidiary of a hosiery manu- 
facturing company. In 1921 I formed, with my 
brother, the Vogue Hosiery Company, and im- 
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ported machinery for the manufacture of infant 
hosiery, and I was in that business and in the mer- 
chandising and I also was a member of a corpora- 
tion in New York which merchandised that hosiery. 
I was very active, almost exclusively, in that field 
of merchandising and manufacturing until 1932, 
when I came to California, having contracted T.B. 

Q. But you had had a long and active business 
career in an executive capacity in respect to manu- 
facturing and selling corporation prior to 1941? 

A. Not selling corporation, selling products 
made by a corporation. 

Q. Now, Mr. Hanisch, at that time I believe you 
stated that the vitamin field was entirely new to 
you? A. Completely new. 

Q. You were referred to the Vita-Food Corpo- 
ration as being a corporation that at that time was 
manufacturing and selling a vitamin concentrate, 
is that correct? A. That is correct. 

@. And with the view of becoming a seller to 
the retail trade of that vitamin concentrate? [135] 

A. That is not completely correct, not to the 
retail trade. Through wholesalers to the retail trade. 

@. Through wholesalers to the retail trade. You 
then discussed with Mr. Lewis of the Vita-Food 
Corporation the proposition of your entering into 
a contractual relation with Vita-Food Corporation 
which would enable you to become a distributor of 
the concentrate that was being manufactured by the 
Vita-Food ? A. Phateis corteer 

Q. Now, on February 3, 1941, is it true that 
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you purchased 3,000 gallons of this vitamin concen- 
trate from the Vita-Food Corporation ? 

A. I am not sure of the exact date in February, 
but it was in February, 1941. 

Q. On March 7, 1941, did you make a further 
purchase? A. That is correct. 

Q. Of 3,000 gallons of this concentrate? 

A. That is correct. 

Q. Now, was it the understanding at the time 
you made this two purchases of vitamin concen- 
trate that you would cause two separate corpora- 
tions to be organized, that you would transfer this 
gallonage of concentrate to these corporations? 

A. That is correct. 

@. And that those two corporations then would 
sell the product? [136] A. That is right. 

Q. Now, the Shaler Food Products Company 
and The Stuart Company were organized in March 
of 1941 at the same time, I believe you stated ? 

A. "That is correct. 

Q. I will ask you if the date of organization 
wasn’t March 27, 1941? 

A. I could not give you the exact date. I know 
approximately when it was. 

Mr. Mackay: If you say, we will so stipulate. 

Mr. Maiden: ‘That is true. 

It may be stipulated, if the Court please, that 
the Shaler Food Products Company and The Stu- 
art Company were organized on March 27, 1941? 

Mr. Mackay: Right. 

Q. (By Mr. Maiden): Now, Mr. Hanisch, did 
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you and Mr. Lewis discuss the name that would 
be used by these corporations for the concentrates 
that were to be sold by you? 

A. We did. The major part of my discussion 
on that, however, was with Mr. Pringle, who was 
one of the executives of Lord & Thomas, the ad- 
vertising agency. . 

Q. Just what was your understanding about the 
name that was to be used to sell these products 
under ? 

A. Understanding in what respect? [137] 

@. As to what names would be used and who 
the names would belong to. 

A. We, in our discussion felt that simplifica- 
tion—the name of the company was the primary 
thing in my mind, and rather than get some trick 
name such as Multiceben or Hexylresorcinol we 
would get a more personal name. I had not been 
familiar with merchandising under trade-mark 
brands. We never had had one in my hosiery busi- 
ness, so I placed very little emphasis on the busi- 
ness of trade-marks. ‘To me it was a matter of mer- 
chandising and management. 

@. You say you had been in business for some 
15 or 20 years prior to 1932? A. Since 1921. 

@. You had not become aware in all that time 
that a trade-mark was a valuable asset? 

A. Oh, no, I did not say that. I said my own 
company had never subscribed to the theory of mer- 
chandising trade-marked merchandise. 
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Q. But as a business man did you appreciate 
the value of a trade-mark ? 

A. A trade-mark certainly must have value be- 
cause a trade-mark produces profits. A trade-mark 
must be one contributing factor to the creation of 
products, which may be merchandising, manage- 
ment and trade-mark. I think it would be very diffi- 
cult to isolate it, but it would be foolish to say [138] 
it would not have some value. 

Q. You were interested, of course, in giving the 
product that you were going to sell a name? 

A. It had to be a name in this respect: A name 
to me in the business of an ethical operation is— 
the important thing about a name, and Squibbs use 
this very succinetly as that terminology, ‘‘know the 
namer’’, 

The name is important to Squibbs and names 
within the Squibb line of 200 products is just a 
matter of differentiating in the doctor’s mind be- 
tween those products rather than to make it stand 
out in the eyes of the consumer. 

Q. Now, Mr. Haniseh, did 1 understand you to 
state on direct examination that the name ‘‘The 
Stuart Formula’? was not in existence at the time 
of the execution of the May 5, 1941, contract? 

A. I believe the name had been—we had decided 
to use that. name before the execution of the con- 
tract. IT am not too definite on that. It was very 
close in there. 

@. Who was responsible for choosing the name 
‘The Stuart Formula’’? 
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A. It was a combination on conferences. Mr. 
Lewis sat in on one or two of them. The primary 
conferences were with Mr. Pringle of Lord & 
Thomas and Mr. Liesman of Lord & Thomas. I had 
felt that we should have a proper name. As I ex- 
plained this morning, I couldn’t very well use my 
name because of [139] practical difficulties of spell- 
ing. We therefore decided on using the expedient 
of using my children’s names, and there Mr. Lies- 
man supplied the added business of ‘“‘formula”’ to 
tack on 1G Sitwart 

Q. According to your testimony the Vita-Food 
Corporation had nothing on earth to do with choos- 
ing that name, is that right? 

A. I wouldn’t say that completely, because Mr. 
Lewis was in on the conferences, and I think Dr. 
Borsook also was aware of it and approved it. 

Q. I want to get one thing straight, if I can. 
You don’t claim that you are responsible, vou and 
your associates, are responsible for the name of 
“The Stewart Formula’’? 

A. I think we had a great deal to do with it. 

Q. Did the Vita-Food Corporation, that is, Mr. 
Lewis, have a great deal to do with it? 

A. I, of course, don’t know what went on in the 
discussions within the Vita-Food Corporation. I do. 
know that Mr. Lewis was in on meetings that we 
had when we were considering the trade name. 

Q. He contributed to the origination of that 
name, ‘‘The Stuart Formula’’? 

A. He sat in on the meetings. Now, whether the 
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contribution of the name itself was his or not, I am 
not too sure. However, I am inclined to tell that 
the name “Stuart’’ was a [140] thing hit upon by 
Mr. Pringle and I do know that the ‘‘formula”’ was 
hit upon by Mr. Horace Liesman of Lord & Thomas. 

Q. Now, isn’t it a fact that Mr. Lewis himself 
was responsible for the name ‘‘Stuart’’ being in 
that trade name? 

A. Iam not sure, but I don’t believe that to be 
true. 

Q. But you don’t deny it, you just say that you 
don’t believe it to be true? 

A. I amnot sure on that point. [141] 

Q. Now, Mr. Hanisch, prior to the execution of 
the contract of May 5, 1941, was it your under- 
standing that the trade name or the name under 
which the products that you were to sell, were to 
be sold, would be the exclusive property of The 
Vita-Food Corporation ? 

A. It was, for this reason: That, if I felt that 
I could justify my faith in the men I was doing 
business with, the other elements of the contract 
had little or no significance. 

Q. In other words, it was your understanding 
and your agreement, from the beginning, that the 
trade name under which your articles would be 
sold, were to be the property of ‘The Vita-Food 
Corporation and that you laid a claim to that 
property ? A. That is correct. 

Mr. Maiden: Now, in order to fill in some gaps 
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that might be needed by the court, I think it well 
that we should put in these contracts of February 
3, 1941, and March 7, 1941. I might state, if your 
Honor please, that these contracts are really in 
the form of letters, written to Mr. Hanisch, Vita- 
Food Corporation, providing at the end of each 
letter a place for the acceptance by Mr. Hanisch 
of the terms set forth in the letters. 

Mr. Mackay: No objections to that. We have 
copies here. I really would like to put them in 
myself. I say, I [142] have no objection. I have 
copies of them. 

Mr. Maiden: I would like to have them. You 
put in the original. Let’s see, that is right, March 7. 

Mr. Mackay: And February 3rd. 

Mr. Maiden: I would like to at this time offer 
in evidence as Respondent’s Exhibits A and B, 
the contracts of February 3, 1941, as Respondent’s 
Exhibit A and the contract of March 7, 1941, as 
Respondent’s Exhibit B. 

The Court: May be received. 

The Court: The one of February, is that it, Mr. 
Maiden—— 

Mr. Maiden: The one of February 3rd would 
be A and the one of March would be B. 


(The documents above-referred to were re- 
ceived in evidence and marked Petitioner’s 
Exhibits Nos. A and B.) 


The Court: Off the record. 
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(Discussion off the record.) 


The Court: On the record. 

Q. (By Mr. Maiden): Now, Mr. Hanisch, when 
you first approached Mr. Lewis with respect to this 
type of arrangement, was Mr. Lewis immediately 
interested in entering into such an arrangement 
with you? 

A. It isn’t correct to say that I approached Mr. 
Lewis, [143] because Mr. King had told Mr. Lewis 
about me and Mr. King asked me whether I was 
interested. I said that I was, if I could prove cer- 
tain points about the product, and he arranged a 
meeting with us. I never went to Mr. Lewis, so 
the question, as you phrased it, isn’t completely a 
correct statement. 

Q. Well, you say you were interested in prov- 
ing the quality of the product? 

A. Oh, no, I was interested in seeing who was 
behind it and seeing what the nature of the thing 
was. You see, I knew nothing whatever about it 
until my first conversation with Mr. Lewis. 

Q. Did you make any investigation of The 
Vita-Food Corporation before you entered into the 
agreement of May 5, 19417? 

A. I attempted to, without very much success. 

Q. What sort of an investigation did vou under- 
take, Mr. Hanisch? 

A. I gave Mr. King—well, in the first place, I 
tried to get a financial report, which was not avail- 


190 The Stuart Company vs. 


(Testimony of Arthur Hanisch.) 
able because they never submitted a financial state- 
ment to Dun & Bradstreet or any others. 

Secondly, I listed about seven points that I 
wanted verified, and I recall one. I wanted to see 
the plant, to see whether they had sufficient finances 
and equipment to provide for expanding business. 
I wanted, primarily, to find out whether they had 
the finances that were capable of, not only [144] 
taking care of production, but taking care of bad 
merchandise that I might have to take back, for 
whieh they were responsible; taking bad merchan- 
dise back, for which there was a food and drug 
responsibility. I was very interested, and another 
thing, according to the way I had to pay for this 
merchandise, the matter of financial responsibility 
was a very important one, because I made a pre- 
payment of 50 per cent when I placed the order, 
before I got the merchandise. 

I had no way of earmarking the raw materials 
as mine, and the contract states, as far as they 

Q. Just a moment. You are getting far off the 
question. A. tl am sorry. 

Q. J want to move along—— 

A. What I am trying to tell you, that is the 
type 

Q. IL want to know what investigation you made 
and what did you find out, with respect to the 
financial responsibility of Vita-Food Corporation, 
prior to entering into the contract. 

A. J listed six or seven points which I had 
asked Mr. King to take to Dr. Borsook and Mr. 
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Lewis. They assured me that their financial situa- 
tion was all right. They had the facilities, equip- 
ment to manufacture; they had assets and controls 
which were very important. 

Then, I went further, and this is not in refer- 
ence to Vita-Food, but I did make a considerable 
check on Dr. Borsook through people I knew at 
Cal-Tech. That is about the [145] extent of it, 


though. 
Q. I believe you stated that you wanted to see 
the plant and equipment? A. That is right. 


Q. Did I understand you to say, on cross-ex- 
amination, that you never did see this plant? 

A. Never did see the plant. 

Q. Why were you willing to sign that contract 
of May 5? 

A. I had a great deal of faith in the academic 
standing of a man in Dr. Borsook’s position, and 
my whole idea in signing that contract was faith 
in a man of his academic standing. 

Q. Do I understand that you are, in any way, 
possibly impugning the integrity of Dr. Borsook? 

A. I am not at all. I am telling you why I 
signed the contract. Everything I checked on Dr. 
Borsook was very good. 

Q. Have you found out anything to the con- 
trary ? A. Not anything. 

Q. Now, in other words, notwithstanding that 
you had—was it seven points? 

A. Approximately. There was a list. 
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Q. A list of things that you wanted to find out 
about The Vita-Food Corporation? 

A. That is correct. 

Q. You simply wound up by taking the word 
of Dr. Borsook and Mr. Lewis, with respect to 
each one of these points? [146] 

A. Primarily, yes. 

@. And you made no other or further investi- 
gation or check ? 

A. That is true. However, I went to my lawyer 
and told him what I was doing. He suggested I 
do not sign this contract. He said it was not 
realistic. I said, ‘‘It makes no difference, because 
I have faith in what Dr. Borsook has told me, and 
I have faith in his standing.’’ 

@. Now, are you leaving the impression, Mr. 
Hanisch, I don’t mean to be impertinent, but are 
you leaving the impression, so to speak, that you 
were kind of a ‘‘babe in the woods’’ in respect to 
this contract ? 

A. I may have seemed that way; however, I 
have known people in academic circles and I re- 
member when Dr. Borsook—I asked him, ‘‘ What 
do vou want out of this?’’ He said, ‘‘I want noth- 
ing whatever out of this.”’ I said, ‘That is a very 
unusual arrangement.’’ He said, ‘‘Then, you don’t 
know people in academic circles.’’ I said, ‘“‘I hap- 
pen to have gone to college for a few years, and 
I do know them and have respect for them.”’’ 

Q. So far as you know, Dr. Borsook never re- 
ceived one dime out of the arrangement? 
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A. I haven’t any idea. I had nothing to do 
with Vita-Food business. 

Q. You never paid him anything? [147] 

A. No. 

Q. Now, were you represented by a lawyer or 
anyone else in the drafting of this May 5th con- 
tract? 

A. The contract was drafted by Vita-Food peo- 
ple, by their attorney, I assume, and there was an 
original one submitted, in which Mr. Pelletier and 
Mr. Pringle and I consulted with Mr. Lewis. We 
made some revisions and changes. We tried to get 
others, which were not revised, and Mr. Pelletier, 
who is the president of the Purex Corporation and 
one of our directors, objected very vehemently to 
my going into an agreement. I said, ‘‘Well, a 
person who hasn’t gone to college don’t know peo- 
ple in that field. Please believe me, I am doing 
this as a matter of good faith.’ 

Q@. Are you intending to leave the impression 
here that Dr. Borsook represented that he had an 
interest in The Vita-Food Corporation ? 

A. Iam not. 

Q. Did he represent to you that he had any 
control over The Vita-Food Corporation? 

A. None whatever. He said that he had faith 
in their ability to manufacture, and he decided to 
turn this process over to them for manufacturing, 
as he decided to turn it over to us for merchan- 
ising. 

Q. Now, how long would you say that negotia- 
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tions went on in the drafting of the actual final 
document of May 5, 1941? [148] 

A. Well, it is rather difficult for me to give you 
a definite answer on that. I imagine they started 
about the time of our—it would have been about 
the end of March. 

Q. About the end of March? A. Yes. 

Q. Were there several drafts of the proposed 
final agreement written ? 

A. I wouldn’t know what they wrote before it 
was Shown to me. As I recall, there was one draft 
before we had the revised final. 

Did you read every bit of the agreement? 

IT went over it carefully. 

Did you approve of the agreement? 

I beg your pardon? 

T say, you approved of the agreement? 

In this way: I felt that there were onerous 
things in it, if I were in the hands of unscrupulous 
people. Again, I went back to my faith in Dr. 
Borsook. It isn’t the type of agreement in an 
ordinary business transaction, with ordinary busi- 
ness people. That is no reflection on business peo- 


a ae 


ple, either. 

Q. However, I believe this agreement of May 
5, 1941, is an agreement between your two cor- 
porations and The Vita-Food Corporation, and I 
don’t believe that Dr. Borsook is a party to this 
agreement. [149] 

A. Absolutely not. He knew the nature—— 

The Court: What did your faith in Dr. Bor- 
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sook have to do with whether or not Vita-Food 
Corporation was or was not a reliable concern? 
That is what we don’t understand. 

The Witness: Do you want me to answer that? 

The Court: Well, yes, go ahead, if you have 
an answer. 

The Witness: My signing this kind of an agree- 
ment was predicated on Dr. Borsook’s recommen- 
dations of The Vita-Food Corporation and the men 
connected with them. Therefore, I went into the 
contract. 

The Court: What did he know about them? 

The Witness: I wondered about that, because 
they did not perform productwise or otherwise, 
the way he represented, and then came my disillu- 
sionment some time afterward. 

Q. (By Mr. Maiden): When did this disillu- 
sionment strike you, Mr. Hanisch? 

A. About the first time that a bottle of our 
material blew up, probably a month after we were 
in business. 

Q. You say about a month after you commenced 
selling this? A. Isay that roughly. 

Q. Oh, I understand that it is Just an approxi- 
mation. That would be then in the spring or the 
summer of 1941? 

A. June or July, 1941. [150] 

Q. Did these bottles keep popping all through 
1941 ? 

A. We had explosions right along and then—I 
don’t know how long—there were several stories 


196 The Stuart Convpany vs. 


(Testimony of Arthur Hanisch.) 
told me of a way by which this could be corrected. 

The Court: All right, now, the point of this 
question is: We have in evidence an exhibit, which 
is Exhibit 5. It shows the amounts you paid Vita- 
Food Corporation during 1941, 1948, and during 
the whole year 1944 and during three months in 
1945, and you paid $16,000.00 up to March, 1943; 
$52,787.15 up to March, 1944, and $€90,262.96 to 
March, 1945. 

You have testified that one month after you en- 
tered into this agreement with Vita-Food, products 
began to go bad and bottles began to explode, and 
it was very embarrassing to you to have your cus- 
tomers tell you that you had sold them, as a dis- 
tributor, a product that had something wrong 
with it. 

Now, do you mean to say that you continued to 
sell this same product for the rest—for all of the 
years, 1943, 1944 and 1945, after you knew, within 
one month after you entered into your contract, 
that you had a bum product? 

The Witness: Oh, I don’t intend to say that 
at all, because we stopped buying from The Vita- 
Food Corporation in November, 1928, when we had 
the cancellation agreement. 

The Court: Not 1928? 

The Witness: I mean 1942, November 28, 1942. 
We stopped buying from The Vita-Food Corpora- 
tion. [151] 

The Court: I don’t think so, not according to 
Exhibit 5. 
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The Witness: Well, those payments were made 
on products that we bought from another manu- 
facturer, on the changed product. 

The Court: That is interesting, then, because 
your exhibit says: ‘‘Schedule of Payments to Vita- 
Food Corporation, under Agreement of November 
28, 1942.’ 

Mr. Mackay: That is a settlement agreement. 

The Court: Is that your settlement agreement? 

Mr. Mackay: Yes. 

The Court: Mr. Maiden, what is your question? 
You asked why they kept on selling the product 
of The Vita-Food Corporation. Was it your under- 
standing 

Mr. Maiden: If the Court please, I have a very 
definite understanding that The Stuart Company 
continued to sell this product. 

The Court: For how long? 

Mr. Maiden: Up until the agreement of Novem- 
ber 28, 1942, and that after that time they sold 
some of the concentrate, which they had purchased 
from The Vita-Food Corporation, but which had 
not been delivered to The Stuart Company at the 
time of the execution of that contract on Novembex 
28, 1942. 

The Court: Then why don’t you ask the witness 
to testify about the facts, so that if your own un- 
derstanding is [152] not correct, you can straighten 
out your own understanding. 

Myr. Maiden: That is exactly what I was under- 
taking to do, your Honor. 
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The Court: Please reframe your question. Your 
question wasn’t clear to me, and I don’t think it 
was clear to the witness. 

Q. (By Mr. Maiden): I believe you stated that 
within a month or so, a short period after you com- 
menced operating, that the bottles began exploding? 

& 6That 1s correct. 

Q. Now, that would be in the spring of 1941? 

A. That is correct. 

The Court: What month? 

The Witness: June or July. I wouldn’t know 
definitely. 

Q. (By Mr. Maiden): 1941. Now, then, did you 
continue to sell that product to the public up until 
the time you entered this agreement of November 
28, 1942? 

A. Yes, with changes being made as a result of 
my complaints to Mr. Lewis about this factor. 

Q. Now, what changes were being made? 

The Court: What date in 1942? 

Mr. Maiden: It would be the date of that agree- 
ment, [153] November 28, 1942. I believe that is 
Petitioner’s Exhibit 12. 

The Court: Well, that is a period of 12, 15 
months, then. I will ask you my question again, 
Mr. Hanisch: Why did you continue to sell a poor 
product for a period of 15 months? 

The Witness: In the first place, I had a con- 
siderable investment in a business. That, of course, 
doesn’t justify selling a bad product. You can't 
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condemn a product because of one mistake. It 
might have been one bad batch. 1 was assured by 
Mr. Lewis, and also Dr. Borsook, that trouble could 
be cured and remedied, and they told me very 
technical things they were doing, which would 
change the situation, and I believed them. How- 
ever, the thing that stopped the—— 

The Court: Well, then, you mean that you con- 
tinued to have this trouble during this period from 
June, 1941, up to the fall of 1942? 

The Witness: That is correct. 

The Court: During that period there wasn’t 
any change made in the base of the product by 
The Vita-Food Company ? 

The Witness: I couldn’t tell you that. As far 
as I know, I don’t believe there was. The pallia- 
tive I talked about 

The Court: That has been mentioned before 
and so you are talking about something that let 
the bottle run over when it fermented. 

The Witness: Venting the cap. [154] 

The Court: All right. Does that answer your 
question ? 

Mr. Maiden: Yes, your Honor. 

Q. (By Mr. Maiden): Mr. Hanisch, I will ask 
you if it isn’t a fact that over this period, from 
the time of commencing the active selling of this 
product, up until the cancellation of the contract 


on November 28, 1942, vour sales were not in- 
| creasing ? A. I say they were not. 


Q. I asked vou if they were not increasing? 
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A. They were for a reason. That was the fact 
that we were offering greater vitamin values for 
the money, but we were also on a terrific upsurge 
of a wave of vitamin buying. 

Q. Mr. Hanisch, I believe you stated that in 
these consultations with Dr. Borsook, that it was 
agreed that his primary interest was in putting 
out for the consumption of the greatest number 
of people at the least cost, a fine vitamin concen- 
trate. A. Exactly. 

Q. And that he and Mr. Lewis were interested 
in a man who was willing to do that, rather than 
a man who simply wanted to go into it from the 
profit angle, is that correct? 

A. No. That is not correct. We decided that 
we didn’t want to take an exorbitant profit; that 
we would both be willing to take a reasonable profit, 
and I went further than that [155] and I said, “I 
would give part of my profits to remain in what 
thev were trying at the California Institute of 
Technology.’’ 

Q. Well, did Dr. Borsook tell you that this 
vitamin concentrate that was being made by The 
Vita-Foods was equal or superior in quality to 
anv other vitamin concentrate of the same char- 
acter not being offered on the market? 

A. I was told that it was a product superior 
to the best selling product that I knew of at that 
time on the Coast, in that it was a naural product 
which was the buying merit in Galen B. In addi- 
tion to the B complex factors that Galen B had 
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in their product, we also had vitamins A, B and JD, 
which was an added selling angle. 

Q. And Dr. Borsook told you that? 

A. Yes. 

Q. Now, is it a fact that The Stuart Company 
never did meet their minimum quota under the 
contract, up until the time of the agreement of 
November 28, 1942? A. That is true. 

Q. Now, Mr. Hanisch, what effort, if any, did 
you make to promote the sale of this product on a 
national basis ? 

A. Having men, hiring of men, who would eal 
on doctors, the getting out of literature to doctors, 
a& very unique procedure which had never been 
done before, as far as we could find out, in that 
at the inception of the program, we sent a full 
size bottle that retailed for $1.95, by Western [156] 
Union messenger to the doctors in Southern Cali- 
fornia. We repeated that operation in San Fran- 
cisco, repeated it in the Northwest and repeated it 
in Chicago. 

Q. Now, that was at the inception, when you 
first started ? A. That is correct. 

Q. Did you continue that promotion ? 

A. We did at equal or greater intensity. 

Q. J am just wondering how much vou actually 
put into this corporation, The Stuart Company, 
when it started off; working capital. How much 
working capital did you give the corporation ? 

A. It would be difficult for me to recall the 
exact figures. However, I do know that I paid 
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Mr. Lewis in advance on those first two shipments, 
which you referred to before, in February and 
March. The item was $3,000.00 on each occasion, 
which would be $6,000.00. That is 48,000 pints. I 
would assume that I paid well over 30 or 40 thou- 
sand dollars, which the company later paid me, and 
I took a note for that payment. I can answer it 
a little bit further. At the time of the cancellation 
of the agreement, I do know that I had notes pay- 
able from the company to the extent of $70,000.00. 

Q. Now, do I understand you to state directly 
or inferentially, that the product was receiving a 
bad name? 

A. Yes, and the way we were finding that out 
was: Our [157] men would go in to call on doctors, 
that is the men we call detail men, and one of the 
things we had instituted was a matter of those 
men getting together, and when they did get to- 
gether they would write in the complaints the doc- 
tors gave them, and the complaints we had from 
them were two, primarily. One, the digestion factor, 
and the other one, the fact that people could not 
continue to take a cloying, a sweet cloying product. 

In other words, the doctors were satisfied that 
we had a good thing at a good price, but they 
would not preseribe it to a patient who could not 
continue to take it. 

Q. Now, was that condition getting progressedly 
worse during 1941? 

A. We brought it to Mr. Lewis’ attention and 
he assured us he was working on it to make a 
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ehange in the taste factor. He actually submitted 
| to us different tasting things, which we said were 
just as bad as the original. So, we never did get 
a product that we felt was satisfactory, although 
we repeatedly called it to his attention. 

Q. Mr. Hanisch, who suggested the idea of this 
promotion, that is the type of promotion work that 
you would carry on in advertising this product 
for sale? 

A. Primarily William Pringle, who was at that 
time an executive of Lord & Thomas and is now 
executive vice-president in charge of Foote Cone 
& Belding operations here. They are [158] suc- 
cessors to Lord & Thomas. 

Q. You sad ‘‘primarily.”’ Would that indicate 
that someone else had something to do with this 
idea? 

A. Someone else had to have something to do 
with it, because if you will look at the contract 
carefully, you will find there is a clause in there, 
that our advertising material had to be approved, 
and the thought behind that was: They didn’t want 
us to make a statement that wasn’t consistent wih 
what they knew this product was. 

Q. So, now coming back, I want to know: Is it 
a fact that Mr. Lewis and The Vita-Food Corpora- 
tion participated and contributed to the promotion 
campaign that was put on by you for the public? 

A. Not in one respect. The only thing they 
did—we had to submit it to them and have their 
O.K., because of that clause in the contract. 
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Q. Mr. Hanisch, you lived in California prior 
to 1932, is that right? 

A. I have been here on visits before, but not 
permanently. 

Q. Where was your home before you came to 
California ? 

A. Waupun, Wisconsin. It is a small town. 

@. In your eastern business, where were you 
located ? 

A. I lived in Waupun, originally had my fac- 
tory there. We subsequently—as it expanded and 
the labor market there [159] wasn’t buying enough, 
we took over a plant in Fond du Lae, which was 
18 miles from there. Subsequently, I worked on a 
merger and that eventually grew into a plant in 
Eufaula, Alabama, and Little Town, Pennsylvania, 
and Reading, Pennsylvania. Then we had a selling 
organization for those manufacturing plants, which 
was located in New York City. 

Q. What was the nature of this eastern busi- 
ness; that is, what was the product that you manu- 
factured or sold? A. Children’s hosiery. 

Q. Children’s hosiery? 

A. That is right. Anklets and bobby socks. 

Q. Was that hosiery sold under any particular 
name ? A. No name of ours whatsoever. 

Q. Well, was it sold under any name? 

A. Some of it was; some of it was not. For 
instance, if we sold the S. H. Press Company, they 
might or might not have us put their name on. If 
we sold Marshall Field, they might or might not 
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have us put their name on it. We, however, never 
put our name on the product. 

Q. Now, Mr. Hanisch, you say, then, that during 
1941 and 1942, up until the time you entered this 
agreement of November 28, 1942, that the name, 
The Stuart Formula, had come into some ill repute ? 

A. Yes, I don’t believe it is fair to say that 
The Stuart Company, as a company, did, because 
the doctors, I [160] think, liked our presentation 
of greater value. Whenever we did have a com- 
plaint, we did everything possible to keep the good 
will of that doctor and straighten out whatever 
harm might have been done in the situation, to 
the point where we bought merchandise from drug- 


_ gists which had been spoiled by these explosions. 


Q. Were you experiencing difficulty in selling 
this concentrate from the very beginning? 

A. Yes, because of the nature of an ethical 
operation in anything but an easy one. 

Q. Well, did it become easier to sell the product, 
as you progressed from your commencing date? 

A. Compared to the amount of money and the 


_ promotional effort we were putting into it, it was 


becoming more difficult, because a business of bad 
repute in the pharmaceutical field has a tendency 
to snowball and kick back on you as a snowball. 
@. And that bad repute had been established 
prior to the beginning of 1942? 
A. Yes. You asked why the sales increased in 


spite of that. I can explain that very readily, be- 
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cause it came with opening new territories. Origi- 
nal sales were in Los Angeles. They then expanded 
to San Francisco and then—then we went to Chi- 
cago. That will account for the increase in sales. 

Q. Now, notwithstanding all this difficulty you 
were having with the product, which you say had 
come into ill repute, [161] you still make no effort 
to cancel this product and break off business rela- 
tions with The Vita-Food Corporation ? 

A. No, I was very patient. I brought the matter 
to their attention, with the hope they could be 
worked out in an amicable way. 

@. Did you find them to be agreeable men to 
deal with? 

A. I don’t know whether I can answer that. I 
mean, there were feelings in my mind that indi- 
cated that probably I had too much faith in people 
that I had trusted. 

Q. Now, I believe you stated that the stock of 
The Stuart Company at the time of this contract— 
that this agreement was entered into on November 
28, 1942, had no value? A. That is right. 

Q. I belheve you likewise stated that, in your 
opinion, this trade-mark, the name, The Stuart 
Formula, had no value at that itme? 

A. I qualified that statement, if you recall. We 
had debated at that time to continue functioning 
as The Stuart Company, bringing out an entirely 
different name from The Stuart Formula name. 
One we considered was ‘‘Stuart Vitamins.’’ [162] 
In asking me whether I figured it had any value, 
IT would have said it had the value that is tanta- 
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mount or comparable to what it would have cost 
us to make that change. I read the figures and 
our outside estimate on that was $6,600.00, as I 
recall it. 

Q. Now, just how much value did you place on 
the trade name, ‘‘the Stuart formula’’? 

A. None whatever, outside of what I just told 
you. 

@. Do you represent to the Court that you were 
not interested in obtaining the name, ‘‘the Stuart 
formula’’? 

A. We, in our contract, state for the ‘business’ 
sake.”’ 

Q. I am not asking you about what you state 
in your contract, I am asking you to state to me 
now, whether or not you considered that the trade 
name, ‘‘the Stuart formula,’’ had any value. 

A. Are you talking prior to the contract, sign- 
ing of the contract, at the time of signing or after 
the signing? 

Q. Iam talking about prior to and at the time, 
and after you signed the contract. 

A. Prior to the signing of the contract, I had 
my whole plans made to get out an entirely new 
name. I placed no value on it whatever. However, 
I also came against a stone wall. I understood from 
this contract that I must buy my merchandise from 
Vita-Food, and I, therefore, could not go ahead 
with my plan to come out with any new name. [163] 

Q. I am not talking about that. [I am talking 
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about, at the time you acquired the title to ‘‘the 
Stuart formula’’ on November 28, 1942. 

A. I placed no value on it whatever. 

Mr. Mackay: Jf your Honor please, may I have 
the last question ? 


(The question was read.) 


Mr. Mackay: If your Honor please, I object. 
There is nothing in the record to show that. The 
contract itself shows there was a quitclaim without 
warranty. I think the question is improper. It is 
not proper cross-examination. 

Mr. Maiden: I think that is a weak objection, 
if the Court please, but J will put it this way—— 

Mr. Mackay: I don’t want the record to show 
I am acquiescing to the trade name. Counsel here 
stated that at the time you acquired title—there 
is no evidence in the record to show that. 

The Court: Objection sustained. 

We will take a short recess at this time. 


(Short recess taken.) 


The Court: We will proceed. Will you reframe 
your question, Mr. Maiden? 

Mr. Maiden: May I have the last question, 
please? 


(The question was read.) 


Mr. Maiden: I believe the Court sustained [164] 
the objection to that question. I am going to re- 
frame it. 

Q. (By Mr. Maiden): Now, were you inter- 
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ested at any time during 1941 or 1942 in acquiring 
part of, or the whole of whatever title Vita-Food 
Corporation had in, and to the trade name, ‘‘the 
Stuart formula’’? 

Mr. Mackay: May I have that question read, 
please ? 


(The question was read.) 


Mr. Mackay: I think the evidence shows, your 
Honor, that there was no registration of the trade 
name until 1942. 

Mr. Maiden: I am not talking about that, Mr. 
Mackay. I asked him if he was interested in aequir- 
ing whatever right or title Vita-Food might have 


had in and to this trade name. 


The Court: You may answer. 

Mr. Mackay: I think I will have no objection. 

The Witness: I had discussions with Mr. Lewis 
on the matter of revising onerous conditions in the 
contract and at that time, in one or two of those 


_ discussions, he said, ‘‘I think probably we can work 
something out, which will give you title or part 


title to the trade-mark.”’ 

Q. (By Mr. Maiden): Then, your answer 
would be yes; is that right? 

A. JThad discussed it with him. [165] 

Q. Well, I want to ask the question again. Were 


you actually interested in acquiring, either part 


or all of whatever title Vita-Food might have had 
in and to this trade name, at any time during 1941 
and 1942? 
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A. As far as I can remember, I never made 
any proposition to him, in the nature of offering 
him anything for the acquisition of a trade-mark. 

Q. JI want to know whether or not you were 
interested in obtaining an interest in it? 

A. Ina vague way. 

Q. What do you mean by ‘‘in a vague way’’? 

A. It didn’t have any importance compared to 
the onerous part of the contract. Now, to me it 
was a very incidental interest, compared to the 
other situations that I wanted remedied. 

Q. But you do admit an interest? 

A. Iadmit a discussion with him. 

Q. You admit an interest in a vague sort of 
way, is that right? 

A. No, I would rephrase that. In an incidental 
way, very incidental to the important remedies I 
wanted. 

Q. Now, Mr. Hanisch, how much money would 
you have given The Stuart Company in—we will 
say, in the summer of 1942, for whatever title it 
had in and to this trade name? 

A. You mean what would I have given The 
Stuart Company ? [166] 

Q. Yes. I mean, what would you have given 
The Stuart Food Corporation ? A. Nothing. 
Q. You wouldn’t have given them anything? 

A. No. 

Q. So that we have now definitely established 
it in this record, through your testimony, that you 
would not have given one plugged nickel for the 
acquisition of any part of whatever title Vita-Food 
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Corporation had in and to this trade name, The 
Stuart Formula; is that correct? 

Mr. Mackay: Just a moment. May I have the 
question ? 


(The question was read.) 


The Witness: I wouldn’t have placed any value 
on it. 

Q. (By Mr. Maiden): Now, did you feel, Mr. 
Hanisch, during and throughout 1941 and up until 
the time you entered into this agreement of No- 
vember 28, 1942, that The Stuart Company was 
definitely losing ground and that you were faced 
with complete failure ? 

A. Yes, that it definitely was making no 
progress. 

Q. Now, Mr. Hanisch, did you expect to start 
making money off of this product immediately 
upon opening business in the spring of 1941? 

A. No. No business ever does that, that I 
know of. [167] 

Q. Did you anticipate that there would be a 
development period necessary before you could 
show profits ? A. Yes. 

@. How long a time did you estimate that it 
would take to establish this product on the market, 
in a profitable way, for The Stuart Company ? 

A. Itis difficult to say, because it was a business 
of a type so different and new from anything that 
I was familiar with, that it is difficult for me to 
say what it would be. I went in there and did the 
best job I could. 
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Q. Would you say that you would have been 
surprised at a loss over the first year of the cor- 
poration operation ? A. No. 

Q. You would probably rather anticipate that, 
isn’t that correct? 

A. That is the nature of many businesses, that 
is right. 

Q. Now, Mr. Hanisch, I believe the testimony 
shows that the Shaler Food Corporation was 
merged into The Stuart Company ? 

A. That is correct. 

Q. On or about July 3, 1942? 

A. Phat is correct. 

Q. In other words, The Stuart Company took 
over all the assets and assumed all the Nabilities 


of the Shaler Company? A. That is correct. 
Q. The Shaler Company went out of [168] 
business ? A. ‘That is correct. 


Q. Now, at that time was new stock issued by 
it, or additional stock issued by The Stuart Com- 
pany? 

A. At that time we voted, our Board of Direc- 
tors voted, to issue stock. Now, the issue of stock 
actually didn’t occur until some time later. 

Q. I believe it probably is the substance of your 
testimony, that The Stuart Company never did 
get itself on a profitable basis, from the time of its 
organization up until you got out of this contract? 

A.) Mhatisscorrect: 

Q. According to your testimony 

A. Until we had a product that we had faith 
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in and that our customers had complete faith in. 

Q. Up until the time of the agreement of No- 
vember 28, 1942, you didn’t consider your invest- 
ment in ‘The Stuart Company worth anything? 

A. Worth very little, if anything. 

Q. And you considered the prospects as prac- 
tically nil, is that right, from a business standpoint? 

A. Under this contract, I would have considered 
them practically worthless. 

Q. Now, Mr. Hanisch, while we are on this 
point, I will ask you if it is not a fact that The 
Stuart Company applied to the Corporation Com- 
missioner some time in the summer [169] of 1942, 
and I take it following the liquidation of the Shaler 
Company, for the right to issue additional stock ? 

Mr. Mackay: We will admit that. 

Q. (By Mr. Maiden): And also for the right 
to issue some notes? 

A. That is correct. I know an application was 
made; I don’t know the details of that application. 

@. Whois Mr. Robert H. Dunlap? 

A. He is our attorney, the company attorney, 
and at that time was an officer of the company. 

Q. Do you know his signature ? 

Mr. Mackay: I will admit it. 

Q. (By Mr. Maiden): Will you identify it? 

A. That is Mr. Dunlap’s signature. 

Mr. Maiden: Now, if the Court please, we would 
like to read a statement from this letter of July 
31, 1942, addressed to the Commissioner of Cor- 


_ porations—— 
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Mr. Mackay: May I see the letter? Just a mo- 
ment, are you going to offer it in evidence? 

Mr. Maiden: Yes. 

Mr. Mackay: I have no objection. 

Mr. Maiden: If your Honor please, I would like 
to offer this letter into evidence, as Respondent’s 
Exhibit C. 

Mr. Mackay: No objection, your Honor. We 
will [170] admit it is the signature of Mr. Dunlap. 

The Court: Received as Exhibit C. 


(The document above referred to was re- 
ceived in evidence and marked Respondent’s 
Exhibit No. C.) 


Q. (By Mr. Maiden): I hand you here a letter 
dated August 1, 1942, which purports to be writ- 
ten by you, Mr. Hanisch, to the Corporation Com- 
missioner. I will ask you if you will identify that? 

A. That is my letter and my signature. 

Mr. Mackay: We will admit it, your Honor. 

Mr. Maiden: If the Court please, I put myself 
in a very embarrassing position here. Those origi- 
nal letters belong to the Corporation Commis- 
sioner’s file, and I had them withdrawn for the 
purpose of making photostats. I would like to 
substitute a photostatic copy for the original Jetter 
that went into evidence, as Respondent’s Exhibit C. 

The Court: Any objection? 

Mr. Mackay: No objection. 

The Court: You may do that. 

Mr. Maiden: I would like to offer in evidence 
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as Respondent’s Exhibit D, the letter dated August 
J, 1942, just identified by Mr. Hanisch as having 
been written to the Corporation Commissioner by 
him. 
Mr. Mackay: ‘There is no objection. [171] 
The Court: Received as Exhibit D. 


(The document above referred to was re- 
ceived in evidence and marked Respondent’s 
Exhibit No. D.) 


Q. (By Mr. Maiden): I will call your atten- 
_ tion, Mr. Hanisch, to a paragraph in your letter 
| of August 1, 1942, in which this statement appears: 
“Mr. Dunlap has informed me of his statement 
_ to you that the business of The Stuart Company 
is now on a profitable basis and has been for ap- 

proximately sixty days last past. This is correct. 
He also informs me of your statement that your 
rules require that the new stock be escrowed unless 
a more favorable financial statement can be truth- 
fully furnished.’’ 

Now, that was a misstatement of facts, Mr. 
Hanisch, when you stated that The Stuart Com- 
pany was on a profitable basis at that time and 
had been for the past sixty days? 

A. It was an inadvertent misstatement of facts 
on my part, occasioned by this: The man who was 
our certified public accountant, who was to estab- 
lish these figures, was very late in getting to the 
job.. He made a review of the figures, and assured 
me that those figures were correct and I, not being 
| an accountant, must take the word of the man who 


A 
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was that. I have subsequently found out that those 
two months that I said showed a profit, actually 
showed a loss, but it was a mistake, occasioned by 
an accounting [172] 

Q. I believe this statement, which the letter 
shows was made by you to the Corporation Com- 
missioner was in order to avoid the necessity of 
having to have this new stock put in escrow? 

A. That is correct. 

Q. I will ask you, was that stock issued by the 
Corporation Commissioner without being put under 
escrow ? A. I believe that is correct. 

Q. Now, Mr. Hanisch, I call your attention to a 
postseript on the letter, on the letter written by 
Mr. Dunlap to the Corporation Commissioner, as 
of July 31, 1941, which reads as follows: ‘‘The 
Stuart Company has been informed by wholesale 
drug dealers, that the product of that company has 
been a stand-out, and one large western distributor 
has informed the Applicant that its product is the 
fastest moving item, with one exception, Alka- 
Seltzer, that they have encountered in 15 years.”’ 

Would you say, or would you subseribe to that 
statement made by Mr. Dunlap ? 

A. I would have to give you a qualified answer, 
in this respect: That this happens to be an isolated 
jobber in the particular area, where Dr. Borsook 
and the California Institute of Technology have 
a good deal more prestige than any other place. 
Therefore, they did an outstanding sales job, which 
is not typical. [173] 
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Q. Who did an outstanding sales job? 

A. This particular jobber we mention here, but 
it was not typical. Furthermore, that, to my mind, 
is no test or criterion of whether those sales had 
been done on a successful basis, because we did 
it on a matter of price and if you sell diamonds at 
$10.00 a carat, you certainly can sell them, but that 
doesn’t make your business a success. 

Q@. Now, Mr. Hanisch, coming back to the Peti- 
tioner’s Exhibit 8, which is this contract of May 
5, 1941, I believe vou stated that this was the result 
of several conferences, and, at least, was the final 
of one previous draft anyway. 

A. That is correct. 

Q. I believe you stated that you read through 
this agreement and that, notwithstanding some ad- 
vice by some business associate, that you were 
agreeable to entering into that contract. 

Did you carefully consider each of the provisions 
in the contract, Mr. Hanisch? 

A. I did, and I foresaw dangers that might 
occur if I were not dealing with completely reliable 
people. 

Q. Now, I believe that paragraph two of this, 
that is numbered paragraph two, which appears on 
page 3, that this paragraph specifically provides 
that the trade-mark or label ‘the Stuart formula’”’ 
was the property of Vita-Food Corporation. That 
is the meaning, in substance, of that paragraph. 
is that [174] correct? A. That is right. 

Q. And you so understood that to be a fact at 
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the time, as between you and Vita-Food Corpora- 
tion; you laid no claim or right to the ownership 
of that trade name at that time? 

Mr. Mackay: If your Honor please, I object to 
that. I think counsel is arguing. , 

Mr. Maiden: Mr. Mackay, I was very kind to 
you. I didn’t interrupt you. 

Mr. Mackay: I am sorry I interrupted. May I 
have the last question, please? 


(The question was read.) 


The Witness: Will you repeat the question 
again, please? 


(The question was reread.) 


The Witness: I still don’t get it. Will you read 
it again? 


(The question was reread.) 


The Witness: ‘That is correct. 

Q. (By Mr. Maiden): It was your understand- 
ing, then, that that trade name was to be and was 
at that time, the property of Vita-Food Corpora- 
tion? A. That is correct. [175] 

Q. Now, Mr. Hanisch, you keep talking about 
onerous provisions of this contract, and I presume 
that you have certain provisions in there in mind. 
Did it occur to you at the time you entered into 
that contract, that any of the provisions would 
work a hardship on you? 

A. Not on the ones that really worked the great- 
est hardship. 
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Q. Which ones were they? 

A. The ones that specifically stated that I could 
not purchase vitamins from anybody but the Vita- 
Food Corporation, regardless of price, quality or 
anything else. 

Q. Now, you understood that to mean that you 
couldn’t do that so long as you were operating 
under that contract, isn’t that right? 

A. That is correct. 

Q. Now, Mr. Hanisch, I don’t believe—I may 
be wrong—but I don’t believe that Mr. Mackay— 
he probably forgot it—brought out through your 
testimony anything about any notice of cancella- 
tion of this contract, having been issued to you in 


1 1942. A. He did not. 


Q. By the Vita-Food Corporation ? 

A. He did not bring it out. 

Mr. Mackay: I didn’t forget it. I had another 
witness who is more familiar with it. [176] 

Mr. Maiden: I see. 

The Court: Was that a fact; were you given 
notice in 1942 that you had defaulted in the con: 
tract, that is, were you given a notice of termi- 


nation? 


The Witness: Yes, October, 1942. 
Q. (By Mr. Maiden): Did you acknowledge 
receipt of that notice, under date of October 12, 
1942, Mr. Hanisch? 
A. Yes. I have a copy of the letter here, if T 
may read it, the acknowledgment 
Mr. Maiden: Well, I presume 
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Mr. Mackay: Just wait. He is asking you if 
you received it. 

The Witness: Yes, I received it. 

Q. (By Mr. Maiden): Now, pursuant to a con- 
versation which you had with Mr. Lewis, in the 
spring or summer of 1942, about acquiring an in- 
terest in the name, ‘‘the Stuart formula,’’ did Mr. 
Lewis have drafted a new contract that would take 
place of the May 5, 1941, contract? 

A. Yes, he submitted a proposed draft in Au- 
gust, 1942, which was completely unsatisfactory, 
because it did not remedy the important points that 
I objected to in this operating arrangement. It 
did mention trade-mark, but not the important 
things. I did not accept it. [177] 

Q. You weren’t interested in the trade-mark 
part of that agreement? 

A. There was an arrangement there to give us 
an interest in it, but other features of the contract 
were so objectionable that we simply threw it back 
and said that we couldn’t accept it. 

Q. I will ask you if it isn’t a fact that the re- 
writing of the May 5, 1941, contract wasn’t 
prompted by your statement to Mr. Lewis, that 
you would not go on with the promotion of this 
vitamin concentrate unless and until—that is on a 
national basis—unless and until you received a half 
interest in the title to the trade name or trade- 
mark ‘‘the Stuart Formula’’? 

A. That was the thing that came up in the dis- 
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cussion, but the onerous factors of this contract 
were the things I objected to. I could not operate 
under this contract, whether I had the trade-mark 
or not. 

Q. Now, Mr. Hanisch, I will ask you if you 
didn’t refuse to accept the rewriting of that May 
d, 1941, contract for the sole reason that under the 
proposed redraft of the contract, in that part of 
the provisions whereby the Vita-Food Corporation 
was to give you a half interest in the trade-name 
“the Stuart formula,’”’ the provisions further pro- 
vided that unless you maintained the specified quota 
of purchases set out in the proposed redraft, your 
one-half of this trade-mark [178] would revest in 
the Vita-Food Corporation ? 

A. I do not recall that that was the reason. I 
discussed 1t with my attorney and we had 15 or 
20 points of variance on this thing, in which we did 
not get the remedy we wanted. We simply turned 
the whole thing down. 

Q. Now, I believe you stated that you didn’t 
have any reliance at any time upon the financial 
stability of the Vita-Food Corporation ? 

A. I don’t believe that is a completely correct 
_ statement. I think up to the time that I first was 
told that account should be guaranteed, I did have 
faith that they had the financial ability to carry 
out the commitments they went into under this 
contract. . 

Q. Now, while we are right there on that point, 
I believe you said something about guaranteeing 
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the credit or the financial responsibility of Vita- 
Food Corporation. 

A. That is correct, to one supplier of the bottles, 
only. 

Q. Did you put that in writing or anything? 

A. I did not. 

@. How much did the credit amount to? 

A. I wouldn’t know, because I wouldn’t know 
what they were paying for the bottles. He simply 
said he would not supply them unless I would give 
that guarantee verbally to him. 

Q. You didn’t underwrite any credit of Vita- 
Food Corporation to anybody else? [179] 

A. No. 

Q. Ovatany other time? 

A. As far as I remember, no. 

Q. Now, did Vita-Food Corporation, ever, at any 
time, that is, prior to the agreement of November 28, 
1942, find itself in a position of not being able to de- 
liver to you when ordered by you at the time spe- 
cified for delivery bv you, the vitamin concentrates? 

A. Oh, there might have been a delay of a few 
davs, but never to the point where it embarrassed us. 

Q. Now, you have already testified that you never 
did fill your quota ? A. That is correct. 

Q. I will ask you whether or not the Vita-Food 
Corporation, through Mr. Lewis, was at all times 
urging vou to push your promotion of sales, in order 
for vou to be able to meet the minimum require- 


ments? 
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A. Qh, yes. He was very cager to have us do that. 


_ Asa matter of fact, he would have had us go into 
_ territories twice as big as we had in the country, but 


I was loathe to do that with an unsatisfactory prod- 


| uct. 


Q. In other words, at all times, you admit, that 


| Vita-Food Corporation was willing and able to fur- 
| nish you all of the vitamin concentrates that was 
_ required by your business ? 


A. I have no way of knowing that, because I 
never saw [180] the plant. I wouldn’t know the e¢a- 
pacity of the plant. I don’t know what they could 


produce. 


Q. All you know, you never placed an order with 
them that wasn’t fulfilled ? A. That is correct. 

Q. Now, Mr. Hanisch, I believe you stated that 
one thing about the financial stability of the Vita- 
Food Corporation that had you worried, was in con- 
nection with the explosion of these bottles; that you 
didn’t want to have to assume the financial responsi- 
bility in connection with exploding bottles and re- 
turned merchandise, is that right? 

A. That is correct. 

Q. That was one feature of the contract that you 
didn’t like, is that right? 

A. That was one feature that had me worried, 
because I felt that if at some time we had a ter- 


rifically large return and the company, Vita-Food 


Corporation, were not capable—if they were not in 
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a good financial position, I had no recourse. That 
is why it was an important issue to me. 

Q. Now, I am going to ask you to look at the 
contract of May 5, 1941, and see if you don’t find 
in there, a specific provision that the Vita-Food 
Corporation would carry insurance with respect to 
those products, and covering the very thing about 
which you have just now testified ? 

A. I know the situation you refer to, and that 
was [181] known 

The Court: Will you look at the contract? 

The Witness: What paragraph is that? 

Q. (By Mr. Maiden): It is toward the end, 
about the third page from the end, sir. 

A. Yes, it is on page 10, paragraph 18, if that is 


the one you mean. 

Q. That reads: ‘‘It is understood that second 
party now has a policy of product lability imsur- 
ance, a copy of which has been delivered to first and 
third parties—’’ and that would be you and the 
corporation ? A. That is correct. 

Q. (Reading further): ‘‘—the receipt whereof 
if hereby acknowledged and that the form and 
amount. of such policy is satisfactory to first and 
third parties; and first and third parties agree to 
pay to second party on demand such additional 
premiums as are or may be charged under said 
policy for coverage of first and third parties.”’ 

A. You are asking this question in connection 
with the previous question ? 
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Q. Yes. 

A. I think you have a misconception of what 
product liability insurance is. Product liability in- 
surance means this: That, if you or your child would 
swallow some of this [182] stuff and you are in- 
jured, you have insurance on that, but it does not 
provide for bad merchandise. Say, if $20,000.00 of 
it blew up, or I had to return it, it does not insure 
against a return of merchandise. It does give you 
protection. We had one attempted case where a 
mother claimed a child swallowed some glass. That 
is What this covers. It would not cover what you 
are talking about. 

@. Iam glad you pointed that out, because that 
had puzzled me. 

A. We earried that policy 

Q. Isn’t it a fact that the Vita~-Food Corporation 
—strike that. Isn’t it a fact that all of the damage 
that you suffered by reason of bottles exploding and 
labels being damaged, and any damage that might 


have been done in the inside of a drug store or 
wherever the product might have been, that the 
Vita-Food Corporation took personal responsibility 
and assured liability of all of that; and I will ask 
you, if, as a matter of fact, they didn’t in each and 
every case, make full and complete restitution ? 

A. That is correct. You said for all damages. 
Now, I can think of damage being done to us, due to 
the fact that a doctor prescribed a product, which 
eave that patient indigestion. There is an intangible 
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type of damage that he could not possibly cover. It 
is a damage to our prestige. 

Q. You knew, Mr. Hanisch—or at least it was 
being [183] represented to you, that the Vita-Food 
Corporation was working all of the time, trying to 
improve this particular product that it was selling 
to you? 

A. That is correct. That is the reason I had such 
patience. 

Q. Did you understand that Dr. Borsook was 
assisting in the efforts being made to cut out these 
so-called defects? 

A. That is right. I understood he was interested 
in trying to iron out these problems. 

@. Now, weren’t they making progress ? 

A. As far as we could find out, no. 

Q. You say that up until the time of this in- 
strument of November 28, 1941, that—— 

A. 1942, 

Q. 1942—that they had not made these correc- 
tions in the product and had not perfected the malt 
base? 

A. No, we never had a product from them with 
a malt base. They might have had it, but we never 
did. 

Q. I will ask you if it is not a fact that under 
this contract of May 5, 1941, the Vita-Food Corpora- 
tion wasn’t bound to sell through you all of their 


products ? 
A. That is not true. There was a qualification— 
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there were two qualifications, as I reeall it. They 
were bound to us to sell the products recited here 
in the contract, but they had a provision on a prod- 
uct which they had already had on [184] the market, 
prior to the inception of the Stuart, called ‘‘ Vitall.”’ 

The provision in the contract reads this: That 
we were allowed to sell Vitall outside of Los An- 
geles County, they reserved the right to sell it in 
Los Angeles. When and if the total sales we made 
for the Vita-Food Corporation reached $2,000.00 a 
day, then, we were to make a deal to get the Vitall. 
There was another exception. They could develop 
new products. They would offer new, original prod- 
ucts to us and, unless we agreed to market them 
within ten days after offering, they could offer it 
to somebody else. ‘They also reserved the right to 
sell to certain government agencies. 

Q. I think the contract will speak for itself. 

A. JI thought you asked me. 

Mr. Maiden: I didn’t mean to take up that time, 
your Honor. 

The Witness: I am sorry. 

Q. (By Mr. Maiden): Now, Mr. Hanisch, I be- 
lieve the penalty under this contract of May 5, 1941, 
for your failure to meet the quota as required was 
simply the caneelling of that contract by Vita-Food 
Corporation ? 

A. That is the wav I would read the contraet. 
The complete cancellation of the contract. 

Q. Now, I am interested to know why it is that. 
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if that [185] was the fact and that if you were so 
dissatisfied with this product, why you didn’t cut 
down on your purchases of the concentrate from 
the Vita-Food Corporation to the extent that the 
Vita-Food Corporation would cancel that contract 
on you? 

A. We didn’t do it. We did our best to live up 
to the essence of that agreement. 

Q. Notwithstanding the fact that you were dis- 
satisfied with it and felt like it wasn’t worth any- 
thing? 

A. There was nothing—it served no purpose to 
us to get a cancellation of that contract because I 
had become by that time interested in the potentiali- 
ties possible in the pharmaceutical field, with the 
proper products. However, under that contract, I 
could not be in this business without buying from 
them, regardless of what we were letting—— 

Q. Well, Mr. Hanisch, you say you were not in- 
terested in a cancellation then ? 

The Court: Now, Mr. Maiden, I want to have 
this answer read back, because part of the question 
will involve this contract and the parties to this 
proceeding are going to ask the Court to make an 
interpretation of this contract. The contract is going 
to have to speak for itself, to a very large extent. 

Now, paragraph 7 provides—this is Exhibit 8, 
‘‘Hirst parties shall handle no other products than 
those manufactured or produced by second party, 
and shall be the sole [186] distributors of all prod- 
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ucts manufactured or produced by second party, ex- 
cept as herein otherwise provided.’’ 

Now, I will call counsel’s attention to that clause, 
and I ask counsel to consider again the witness’ 
answer and decide whether you want to ask the wit- 
ness another question. Read the answer. 


(The answer was read.) 


Mr. Maiden: I think I understand what the 
Court has in mind. I believe I previously elicited 
the answer from Mr. Hanisch. 

The Court: All right. Now, Mr. Hanisch as long 
as this contract stayed in existence, you were bound 
by the terms of it? 

The Witness: That is right. 

The Court: Didn’t you understand that as long 

as this contract was in existence, you were restricted 
to sell only the products of Vita-Food? 

The Witness: That is correct. 

The Court: Now, did any lawyer ever tell you or 
_ did you ever have any understanding, that this con- 

tract meant that vou could never sell any pharma- 
ceutical products in the United States for the rest 
of your business life, whether or not this contract 
was cancelled ? 

The Witness: I was told—the contract—— 

The Court: Just pay attention. As long as [187] 
| this agreement stayed in existence, you were bound 
| by the terms of it; isn’t that correct? 

The Witness: Yes. 
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The Court: When the agreement was cancelled, 
whatever circumstances it would be cancelled for, 
you would be free from the contract. Now, you 
would be free from all the provisions of the con- 
tract, isn’t that true? 

The Witness: That is what we preferred. 

The Court: No. Mr. Mackay, your witness has 
argued with everyone all day long. 

Mr. Mackay: Please answer the question. 

he Court: Please instruct your witness that it 
is a rule of procedure in all the courts that the wit- 
ness answers the questions, and they do not argue 
with counsel or the Court. Now, Mr. Hanisch has 
been debating his case all day long with counsel, 
instead of answering questions. The Court is trying 
to get the facts. 

The Witness: I am sorry. 

The Court: Your lawyer will argue his case in 
his brief. Instruct the witness. 

Mr. Mackay: Please hsten to the Court and just 
answer the questions without any argument. 

The Witness: Yes. 

The Court: Was it your understanding that 
when this contract ended, for whatever cause it 
ended, vou were released [188] from every covenant 
vou ever made in the contract ? 

The Witness: That is right. 

The Court: Therefore, if the Vita-Food people 
terminated the contract because you didn’t live up 
to vour agreement to sell a large enough quota, then 
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you would be free to go out and sell other products ? 

The Witness: That is correct. 

The Court: And counsel just asked you why you 
weren’t perfectly willing then to have Vita-Food 
terminate the agreement on you. Now, why weren’t 
you? 

The Witness: Because the contract was not can- 
celled in total. It was cancelled according to one 
provision. However, in their letter 

The Court: That wasn’t counsel’s question. You 
see, you argue. 

The Witness: Will you rephrase the question ? 

The Court: If you really will listen to the ques- 


tion, I think perhaps you would answer, but I don’t 
think you want to listen to them, do you? The ques- 
tion is, why were you unwilling then to let Vita- 
Food serve on you a termination of the contract? 
The question has nothing to do with any eventual 
termination. Mr. Maiden was asking you a question, 
in the nature of a hypothetical question, and his 
question was: Why, if you were dissatisfied, didn’t 
you use the contract itself for Vita-Food—for let- 
ting Vita-Food terminate the [189] contract, let the 
contract operate in its terminating features, let them 
cancel the contract. Now, ‘‘cancel the contract’’ 
means ‘‘cancel the contract.’’ It means cancelling 
all of the contract. Now, I wonder if you really 
would try to answer that question and not argue 
about it. Of course, you can always say that vou do 


“ 


not care to answer the question or that vou cannot 
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answer the question, but the question is a perfectly 
simple question. 

The Witness: J understand it now, the way you 
phrased it, and I would answer that by saying, I 
would have liked to have that contract cancelled in 
its entirety. 

Mr. Mackay: May I make a suggestion? Of 
course, the witness has been on the stand for a long 
time. He has been on the stand from 10:00 this 
morning until a quarter of six. 

The Court: You think that we should recess, Mr. 
Mackay? The reporter will mark the last question 
and the last answer and I would like, for the pur- 
pose of the record, Mr. Mackay, to say that the 
reason I have asked the witness these questions and 
pointed out that he tends to be argumentative, is 
this: When the record has to be read by the Court 
and by counsel, and I have had to say this before 
during the day, these argumentative answers spoil 
the record, because we do not have any decisive 
answers and we might just as well not have a trial 
if, at the end of the trial, both parties are not going 
to be [190] in a position to argue about what is in 
the record. 

T want to point out to this witness himself, that 
one of his answers did not conform with one of the 
requirements of the contract, and that one of his 
answers was absolutely wrong; that any intelligent 
business man would know that when a contract ter- 
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| minated, he could go out and sell Bromo-Seltzer or 
_ any other product he could get the agency to sell. 
Mr. Mackay: Yes, your Honor. 
The Court: We will adjourn until 2:30 p.m. to- 
morrow. 


(Whereupon, at 6:00 o’clock p.m., an ad- 
journment was taken until 2:30 o’clock p.m., 
Thursday, January 29, 1948.) [191] 


January 29, 1948 
The Court: Proceed. 
Whereupon, 
ARTHUR HANISCH 


—ealled as a witness for and on behalf of the Peti- 
tioner, having been previously duly sworn, resumed 
the stand and testified further as follows: 

The Court: Will you read the last question, 
please ? 


(The record was read. ) 


The Court: I think you had better start in 
again if you want to pursue that. Ask the question 
over again. 

Cross- Examination 
(Continued) 


By Mr. Maiden: 


Q. Mr. Hanisch, first I want to ask you to iden- 
tify a letter from The Stuart Company, dated Octo- 
ber 12, 1942, to The Vita-Food Corporation. 
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A. Yes, that is my signature and a letter from 
The Stuart Company. 

Mr. Maiden: If the Court please, I would like 
to offer this in evidence as Respondent’s exhibit 
next in order. 

The Court: Exhibit E. 


(The document above referred to was re- 
ceived in evidence and marked Respondent’s 
Exhibit E.) 


The Court: What is Exhibit E? 

Mr. Maiden: If the Court please, Exhibit E is 
a [193] letter from The Stuart Company to The 
Vita-Food Corporation which acknowledges the re- 
eeipt by The Stuart Company of The Vita-Food 
Corporation’s service of notice of cancellation of the 
contract; that is, the contract of May 5, 1941. 

The Court: What is the date of the letter? 

Mr. Maiden: Date of the letter is October 12, 
1942. 

The Court: Received as Exhibit E. 

Q. (By Mr. Maiden): I will ask you if you 
will identify for the Court, Mr. Hanisch, this docu- 
ment which is entitled ‘‘ Notice of Rescission.’’ 

A. May TI read it? 

ee. A. Yes, this is my signature. 

Mr. Maiden: I would like to offer this in evi- 
dence, if the Court please, Respondent’s Exhibit F. 

Mr. Mackay: I have no objection. Do you have 
an extra copy of this—oh, we have a copy. 


| 


Ne! 
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The Court: Received as Exhibit F. 


(The document above referred to was re- 
ceived in evidence and marked Respondent’s 
Exhibit F.) 


Mr. Maiden: I might state for the benefit of the 
Court that this Exhibit I*, Respondent’s Exhibit F, 
designated ‘‘Notice of Rescission,’’ is addressed to 
The Vita-Food Corporation and M. H. Lewis, and 
it is signed The Stuart Company, [194] by Arthur 
Hanisch, its agent, and Arthur Hanisch by Arthur 
Hanisch. The import of the exhibit is that The 
Stuart Company and Arthur Hanisch ‘‘hereby re- 
scind that certain agreement dated May 5, 1941, by 
and between Vita-Food Corporation, Shaler Food 
Products Company, The Stuart Company and Ar- 
thur Hanisch; and the said Arthur Hanisch does 
hereby rescind the transfer of 15 per cent of The 
Shaler Food Products Company stock and 15 per 
cent of the capital stock of The Stuart Company to 
M. H. Lewis. 

“That said rescission is based upon the following 
erounds: 1. Fraud in the inception of said contract: 
2, failure of consideration in its performance; 3, 
mutual mistake.”’ 

Q. (By Mr. Maiden): Mr. Hanisch, it is a fact, 
then, that as of October 8th and October 12th—that 
is, by October 12, 1942, the contract of May 5, 1941. 
Was in the process of termination under and within 
the terms of the contract? 
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A. Ido not believe that to be completely correct, 
in that only one paragraph was cancelled. That is, 
I think it is paragraph 7, which refers to our ex- 
elusive selling rights. In our reply, we did not rec- 
ognize Vita-Food’s right to use the intermediary 
step, that is, cancel the contract in part. 

Q. The substance, then, of your letter of October 
12, 1942, was that you would try to make up the 
deficiency in your quota? [195] 

A. ‘That is correct. 

Q. But that you had doubts of your ability to 
make up the deficiency ? A. That is correct. 

Q. And that you took the position that the 
contract was cancelled as of the date of your letter 
for all purposes? 

A. That is correct, if it could be cancelled. We 
maintained that they could not cancel one part of 
the contract. 

Q. In other words, it was your position that at 
60 days from and after October 12, 1942, the con- 
tract should and would be cancelled for all pur- 
poses? That was the position you took? 

ie Wes. 

Q. Now, Mr. Hanisch, at any time after the no- 
tice that you gave Vita-Food Corporation, as of 
October 12, 1942, which is Respondent’s Exhibit E, 
did The Vita-Food Corporation or any representa- 
tive of The Vita-Food Corporation advise you or 
The Stuart Company or any official of The Stuart 
Company that the Vita-Food Corporation did not 
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accept and would not accept your cancellation notice 
of October 12, 1942 ? 

A. I do not recall, because in those negotiations 
and meetings they were held between the two attor- 
neys and I was only at the two final meetings. 

Q. So, as far as you know, then, personally, The 
Vita-Food Corporation did not take the position that 
your notice of [196] October 12, 1942, was not a 
good notice? 

A. To my personal knowledge, no. 

Mr. Mackay: If your Honor please, counsel has 
called ny attention to a complaint which was filed 
in the Superior Court of the State of California, in 
and for the County of Los Angeles, between The 
Vita-Food Corporation, a corporation plaintiff, ver- 
sus Arthur O. Hanisch, The Stuart Company, a 


- corporation; Donald B. Hops and others, which com- 


plaint bears the number 482045, which was filed— 
there is the filing date of November 25, 1942. [ have 
a copy of the complaint and the exhibit attached to 
the complaint, photostatic copy, which I intended 
offering by another witness, as our exhibit. [ now 
offer it in evidence, if your Honor please. 

Mr. Maiden: And it is in evidence as proof of 
all of its contents? That is, I don’t understand that 
you would agree that the allegations set forth in 
the petition are true? 

Mr. Mackay: Oh, indeed not. We don’t agree 
they are true. All we are putting in this exhibit 
for is to show that the complaint was filed and what 
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is alleged therein. All the allegations are contrary 
to the evidence we have put in and which we shall 
put in later. 

The Court: Received as Exhibit 16. 

Mr. Mackay: That is a certified copy. 


(The document above referred to was re- 
ceived in evidence as Petitioner’s Exhibit No. 
15.) [197] 


Q. (By Mr. Maiden): Now, Mr. Hanisch, I be- 
lieve on your examination yesterday, either on direct 
or cross, probably on cross, you stated that prior 
to the execution of the instrument dated November 
28, 1942, that no dispute had arisen between The 
Stuart Company and The Vita-Food Corporation, 
with respect to the ownership of the trade name or 
mark, “‘the Stuart formula’’; is that correct? 

A. That is correct, with a qualification. I must 
qualify that, in that after sometime in September, I 
did not meet any member of The Vita-Food Cor- 
poration until I talked to Mr. Wiseman in our set- 
tlement arrangement. 

(). Now, Mr. Hanisch, I would be interested in 
you explaining to the Court when it was that you 
conceived the idea of laying a claim to ownership 
of the trade name or mark, ‘‘the Stuart formula’’? 

A. It oceurred as soon as [ was completely aware 
of my position, due to the disillusionment I had as a 
result of faulty merchandise, a price structure which 
was unrealistic and complete realization that I was 
in hoaxed position. At that time I made it my busi- 
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ness to find out what my rights were, under this 
situation, and through my counsel I proceeded to 
find out what my rights were under the trade-mark 
situation. We immediately consulted our trade- 
mark attorney, who was recommended by Mr. Dun- 
lap, my counsel. [198] 

@. Why were you interested in this trade-mark 
or name, ‘‘the Stuart formula’’ at that time? 

A. Because we wanted to know what our rights 
were under this thing in every respect, and that 
was one incident in determining what our rights 
were. 

The Court: Would you ask the witness when he 
first became interested in making this claim? He 
said why, but he didn’t tell you when. 

Mr. Maiden: Thank you, your Honor. 

@. (By Mr. Maiden): Will you tell me when 
you first became interested in making a claim? 

A. Iam sorry, but I ean’t give the exact date. 
It was sometime subsequent to the middle of Sep- 
tember. 

Q. Now, why did you become interested ? 

A. It was one of the incidents of finding out 
what my rights were in a potential dispute. 

Q. Well, will you just explain that—how the 
question of your claiming ownership of ‘‘the Stuart 
formula’’ had anything to do with determining vour 
| rights under the contract? 

A. We realized there was a potential litigation 
on the whole contract and the trade-mark thing was 
one paragraph in the contract. Therefore, it had to 
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be considered just as every other paragraph in that 
contract was, and had to be considered. [199] 

Q. But you weren't interested in obtaining—did 
I understand from your conversation yesterday that 
you weren’t interested in obtaining the title to the 
trade-mark ? 

A. That wasn’t the point at issue. We were ex- 
amining that contract. We realized there was a po- 
tential lawsuit predicated on cancellation of that 
contract, or a dispute over the contract. That being 
one part of the contract, we considered it just as we 
considered every other clause of that contract. 

Q. That potential litigation was in the offing? 

A. We knew there was a dispute. We had a no- 
tice of cancellation of the contract in part. That is 
the one paragraph—Paragraph 7. We did not agree 
with that position, however, and naturally we as- 
sumed there would be a dispute in the matter. 

Q. Did you make any effort to determine from 
Vita-Food Corporation whether they intended to try 
to hold you to all of the contract, with the exception 
of one particular part? 

A. J cannot answer that because, as I stated be- 
fore, all of the discussions on those legal points 
were between their counsel and our counsel. 

@. Now, what was your chief interest at that 
time ? 

A. My chief interest was to get out of it—get a 
eancellation, get out of an onerous contract under 
which T could not operate. 
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Q. That was all you were concerned with? [200] 

A. That was absolutely all I was concerned with. 

Q. Will you tell me why it was that you were 
concerned with the title to this trade-mark ? 

A. Iwas not concerned with the title—of aequir- 
ing the title. I was concerned in finding out what 
that thing meant in the contract and what we had 
to do about it, as we had to consider every other 
part of that contract. 

Q@. If all you were interested in was a eancella- 
tion of this contract, why would you yourself be 
interested in determining whether or not you could 
establish ownership of the trade-name, ‘‘the Stuart 
formula’’? 

A. That is the thing that was revealed to us 
when we made examination of what the trade-mark 
part of the contract meant. We went to a trade- 
mark lawyer to find out what the implication of that 
paragraph was and then he came out and volun- 
teered the information that the ownership did not 
vest in Vita-Food at all and it was their revelation 
to us. We didn’t ask for it. 

Q. You mean, in other words, you and your as- 
sociates in The Stuart Company didn’t understand 
that part of the provision in the contract of May 5, 
1941, dealing with the question of the ownership of 
the trade-mark, ‘‘the Stuart formula’’? 

A. My attorney advised us to get expert opinion 
on that phase of it. 

Q. Well, I don’t care about what your attorney 
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advised [201] you to do. I want to know what was 
there about that provision in this contract of May 
5, 1941, respecting ownership of this trade-mark 
that you didn’t understand. 

A. It was purely a matter—let me read it. 

Q. It is Paragraph 2. 

A. There was another point that I recall. We 
did not know whether there had been actual issuance 
of the trade-mark. If it actually hadn’t been issued, 
that would probably have to be considered in this 
cancellation situation and our trade-mark attorney 
was instructed to find out what the nature of the 
trade-mark was. That is when we were informed 
that the trade-mark was not the property of Vita- 
Food Corporation, but we did not go there for the 
purpose of aequiring the trade-mark. 

Q. What difference did it make to you, Myr. 
Hanisch, or to The Stuart Company whether The 
Vita-Food Corporation had registered this trade 
name ? 

A. My attorney informed me that it was im- 
portant in planning the suit that we were planning 
to bring against them. 

Q. But, Mr. Hanisch, you have stated that in 
the very beginning you recognized that this trade- 
mark should be the property of Vita-Food Corpora- 
tion. 

A. That was—you say, in the beginning? What 
are you referring to? 

Q. Well, in Paragraph 3. I mean in Paragraph 
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2 of the [202] contract of May 5, 1941, it is 
stated-—— 

A. You mean that is the beginning? This con- 
tract 


Yes. 

That I recognized the ownership? 

Yes. A. Yes, I did. 

And you signed this contract, didn’t you? 

J did. 

Recognizing this ownership ? 

That is correct. 

You never questioned this ownership to The 
Vita-Food Corporation at any time prior to the date 
I have previously mentioned ? 

A. Not at that time, and I never was interested 
in any respect until I was disillusioned and found 
out there had been so many violations. Then I 
wanted to determine what my rights were under 


© 


CPOoPoo> 


the contract. 

Q. In other words, when—in the summer, the 
fall rather of 1942, when you became interested in 
this trade-mark question, it was your intention for 
vour company to go into court, undertake to take 
away from The Vita-Food Corporation a property 
right which you had at all times recognized and 
had agreed that belonged to The Vita-Food Corpo- 
ration ? 

A. That is not correct to say that that was our 
intention. We did not plan to do anything definitely 
on that [203] situation until T was served with a 
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summons on—lI don’t know the date. I think it was 
November 26th. Anyway, The Vita-Food attempted 
to get an injunction preventing us from marketing 
merchandise using that trade-mark. Shall I am- 
plify that a little more? 

Q. Why would that injunction suit, which I un- 
derstand and which will show from the record was 
solely for the.purpose of enjoining you from selling 
vitamin concentrates that had not been manufac- 
tured by Vita-F’ood Corporation under the trade 
name ‘‘the Stuart formula,’’ cause you to contem- 
plate bringing a suit against The Vita-Food Corpo- 
ration having as its purpose the wresting from them 
a property right which you had agreed they had 
from the very beginning ? 

A. That was only part of our cross-complaint. 
We felt that we had been injured, in that they can- 
celled only one paragraph of that agreement. We, 
therefore, had to establish our rights completely un- 
der that agreement. 

Q. Now, Mr. Hanisch, you say in your cross- 
complaint—did you ever file any cross-complaint? 

A. No, we had it 

Q. In the injunction suit? 

A. No, we had it in the course of preparation 
when Mr. Wiseman and Mr. Dunlap finally got 
together on their conference, which led to settle- 


ment. 
Q. Then, I believe it is established here that un- 
til [204] this injunction, the notice of this injune- 
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tion was served on you, you had no intention of 
filing a law suit, undertaking to take away from The 
Vita-lood Corporation the title to the trade-mark ? 

A. No, that is not completely correct, because 
Mr. Dunlap had prepared a suit in which the trade- 
mark matter was mentioned, and that was part of 
his plan in the suit. 

Q. Well, do you know when Mr. Dunlap pre- 
pared that? 

A. I ecouldn’t tell the exact date. I know he 
worked on it, I think, in October and November. I 
couldn’t tell you the exact dates. 

Q. Did it oceur to you, Mr. Hanisch, that after 
onee recognizing the property right of Vita-Food 
Corporation in and to this trade-mark, as you spe- 
cifically did in the contract of May 5, 1941, that vou 

would be guilty of bad faith? 

A. Shall I answer that? 

Q. Yes. 

A. No, I was not guilty of bad faith. May I 
amplify that? 

Q. Yes. 

A. This whole arrangement, as I explained in 

direct examination yesterday, was predicated on the 
business of good faith. When JI found out that 
-many things had been done which were not in keep- 
ing faith with this agreement and the agreement 
| made with me, T started to find out what my rights 
“were. F205 ] 


| 
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@. Suppose you and I enter into a business 
transaction, Mr. Hanisch, and suppose we set up 
the complete business arrangement that is to prevail 
between us, and suppose that an agreement involves 
a situation similar to what we have here and it is 
agreed that you are, that you own and are to own 
this particular piece of property that I claim no 
title to 

Mr. Mackay: If your Honor please, I object to 
that question as being argumentative; also com- 
pound; assuming facts not in the record. I don’t 
like to limit counsel’s cross-examination, but I think 
his examination ought to stay as nearly as possible 


to the facts in the record. This is all assumption; 
also compound and argumentative, and I think it 
is not proper cross-examination. 

The Court: Itis proper cross-examination. Your 
objection is overruled. 

Mr. Maiden: Read the question, please. 

(The question was read.) 

@. (By Myr. Maiden): and then a year or 

two later vou and I have some disagreements as to 


the operation of this business. Would you consider 
it had faith upon my part 

A. Under certain 

Q. Just a second. A. Excuse me. 

Q). if simply because I didn’t like the way 
the business [206] arrangement had worked out, I 
then asserted a claim to this piece of property and 
undertook to take it away from you? 
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A. Under certain circumstances, I could answer 
that yes. However, if misstatements, deliberate 
misstatements at the inception of this contract made 
me go into a thing which caused me damage, I think 
I am entitled to look out for my rights under that, 
and see if I can get out from under it on the basis 
of complete misrepresentation. 

Q. But all you wanted to do here, you say, was 
to get out from under the contract. 

A. Absolutely. I could not operate under this 
contract. 

Q. Well, how did you calculate, then, that laying 
a claim to the trade-mark ‘‘the Stuart formula,”’ if 
you weren’t interested in that trade-mark, would 
help you get out of the contract? 

A. That was part of the general situation in the 
contract, but the only thing I asked our attorney to 
do was to get me out of a contract under which I 
eould not operate. 

Q. Mr. Hanisch, didn’t it oceur to you to wait 
and let the time for the termination of the contract 
arrive under the notices that had been passed _ be- 
tween the parties before you entered into this kind 
of litigation or set up any claim or anything of 


that nature? 


a ae 


A. I don’t believe that is a completely correct 
statement, in that the contract was not cancelled ; 
just one clause [207] of that contract was cancelled 
and in every other respect it was in effect. 

The Court: Mr. Maiden, there hasn’t been of- 
fered in evidence the notice of Vita-Food Corpora- 
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tion that considers the contract in default, and 
giving notice of rescission. Mr. Hanisch states that 
he considers the notice of rescission related to can- 
eellation of only part of the contract, whereas he 
contended in receiving, in acknowledging receipt of 
that notice, that it terminated the contract for all 
purposes. 

Now, he said in his letter, Exhibit E, also he said 
this: ‘‘—and we do not concede the existence of any 
such intermediate procedure as you suggest.”’ 

Now, what was he talking about when he referred 
to ‘“‘intermediate procedure’ and what did Vita- 
Food Corporation state in its notice of termination ? 

Mr. Maiden: If the Court please, the letter of 
The Vita-Food Corporation to The Stuart Com- 
pany on date of October 8, 1942, is in evidence as a 
part of Petitioner’s Exhibit 15. 

The Court: That was offered after Exhibit E 
was, and the Court has not had this brought out in 
the record. I think vou had better read that into 
the record, and I think we ought to get this fact 
cleared up before vou go into any more cross- 


examination. 

Mr. Maiden: If the Court please, the letter [208] 
of October 8, 1942, from The Vita-Food Corpora- 
tion to The Stuart Company reads as follows: 


‘*Gentlemen : 

‘‘In view of the position expressed by Mr. 
Hanisch for the first parties concerning na- 
tional distribution, its development and organi- 
tion, and as to your defaults in performance of 
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the above-described contract, we invoke the in- 
termediate step provided in Paragraph 6 of 
the contract. You have failed substantially to 
meet your agreed commitments, although addi- 
tional time has been granted to you by prior 
quota suspensions. 

“You are each hereby notified that you have 
failed to meet your quotas for the sixty-day 
period from and after August 1, 1942, and 
therefore your exclusive right to sell under the 
said contract is hereby terminated in accordance 
with paragraph 6 thereof. This termination 
shall be effective sixty (60) days after the serv- 
ice of this notice. In all other respects, the 
contract remains in full force and effect.”’ 

This is signed by Oscar Z. Wiseman, vice-presi- 
dent of the Vita-Food Corporation. 

The Court: What do they mean by ‘‘all other 
respects’’? 

Mr. Maiden: If the Court please, J will explain 
that very briefly. [209] 

The Court: This contract was just a contract for 
sale of the product by The Stuart Company. 

My. Maiden: Paragraph 6 of this contract to 
which reference was made in that letter 

The Court: Well, I have Paragraph 6. 

Mr. Maiden: provides that The Stuart Com- 
pany is to have exclusive right to sell said Vitaplex 
and Stuart formula until November 1, 1941. 

In other words, they had the exclusive right to 
sell those two products. And it provides that in 
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ease they fail to meet the quota with respect to 
these products that Vita-Food could cancel that 
exclusive right, and that is the paragraph to which 
reference was made in the letter. 

Now, Paragraph 19 of the contract provides as 
follows: 


“This contract shall remain in full force and 
effect for the period of 10 years from and after 
the date hereof, and may be extended at the 
option of First Parties for an additional period 
of 10 years by written notice to Second Party, 
such notice to be given not less than three 
months before the expiration of said first 10- 
vear period, provided, however, that this con- 
tract may be terminated by Second Party if for 
any 60 consecutive days, at any time after No- 
vember 1, 1941, First Parties shall not [210] 
have purchased the minimum quantities of 
products hereinbefore specified in Paragraph 6 
hereof, upon 60 days’ notice of intention so to 
do, unless during such 60-day period any such 
deficiency shall be removed and the minimum 
quantities aforesaid ordered and paid for; 
otherwise, all rights of First and Third Parties 
hereunder shall cease at the expiration of the 
60-day period specified in such notice of termi- 
nation.”’ 

In other words, if the Court please, the purpose 


of the letter of October 8, 1942, was to serve no- 
tice of cancellation of The Stuart Company’s exclu- 


; 
; 


| 


| 
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sive right to use tlis Stuart formula; that is, the 


vitamin concentrate sold under that name. That 
; would leave the situation that The Stuart Company 


could continue to use ‘‘the Stuart formula,’’ in com- 
petition with any other parties or concerns desiring 


| or making arrangements with Vita-food Corpora- 


tion to sell the product under that name. 

Now, Paragraph 19 provides for the cancellation 
not only of The Stuart Company’s exclusive right, 
but also of the right of the parties, that is, all rights 
of the parties under the contract. 

Now, if the Court please, Exhibit 15 is the in- 
junction suit, brought against The Stuart Company 
and Mr. Hanisch on November 25, 1942. This is 
very important, [211] The only purpose of this in- 
junction suit was to restrain the Stuart Company 
from selling vitamin concentrates under the name, 
“the Stuart formula,’ which vitamin concentrates 
The Stuart Company had not purchased from The 
Vita-Food Corporation. 

In other words, this injunction suit did not under- 
take to restrain the Stuart Company from purchas- 
ing all of the vitamins that it wanted from any 


other party, and selling it under any name, so long 


as they didn’t use the name ‘‘the Stuart formula.” 

I might call your attention to the fact that in this 
injunction suit, no damage or anything of that kind 
is requested. All they were undertaking to do was 


to keep The Stuart Company from operating this 


trade-mark. 
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Mr. Mackay: I would like, if the Court please, 
for the purpose of the record, I don’t want to get 
into a long argument about the purpose of an in- 
junction suit. I think that will show on its face 
what it is. Counsel outlned—I call your Honor’s 
attention to page 5 of the suit, where they quote, 
Paragraph 7 of the contract quotes: “‘ First Parties 
shall handle no other products than those manu- 
factured or produced by Second Party, and shall be 
the sole distributors of all products manufactured 
or produced by Second Party except as herein 
otherwise provided.”’ 

I just wanted to call that to your Honor’s atten- 
tion. We don’t agree with counsel’s interpreta- 
tion. [212] 

Mr. Maiden: Well, if the Court please, the Court 
will find in the prayer of that petition the sole and 
only purpose of the injunction suit, and Mr. Mackay 
will be forced, eventually, to agree with me. 

Mr. Mackay: [am sure Mr. Mackay won’t agree 
with you. 

Q. (By Mr. Maiden): Now, Mr. Hanisch, if 
you know, what basis did you think you had to 
claiming any ownership to the trade-mark, ‘‘the 
Stuart formula’’? 

A. The letter which is in evidence from our 
trade-mark attorney. 

Q. Well, but you must have suspected some- 
thing; otherwise, you wouldn’t have asked for an 
opinion from the attorney. 

A. I got it from my attorney at the time we went 
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| to him to help find out what our rights were and 
whether that trade-mark had ever been issued. 

Q. What was the name of that attorney ? 

A. Ered Miller of Hazard & Miller. 

Q. Did you likewise have an attorney by the 
name of Mr. Dunlap? 


| <A. Yes, he was our general counsel. 

| Q. Did My. Dunlap participate in the drafting 
| of the contract of May 5, 1941? 

m= A. He did not. [213] 

Q. He did not? 

| A. He saw it, he read it, and made comments on 
it, but the contract was drafted by Vita-Food attor- 
_neys. 

Q. Isn’t it a fact, Myr. Hanisch, that you and 
Mr. Dunlap wrote the last two provisions or three 
provisions in the contract with respect to setting up 
an arbitration board in case of disputes between the 
parties ? 

A. I can’t recall whether that was the case. 

Q@. You have no knowledge of it? 

A. No. May I amplyfy ths? There was an origi- 
nal contract submitted to us which was not gone 
over by Mr. Dunlap. However, it was gone over by 
two of my associates in the business, Mr. Pelletier 
and Mr. Pringle, and we suggested some changes, 
and we then got back the revised agreement, which 
is substantially the agreement of May 5th that we 


signed. 
Now, it is possible then that in Mr. Dunlap’s 


oe 
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office some changes might have been made the date 
we signed it. I am not sure on that point. 

Q. I call your attention to the fact that Para- 
graph 22 sets up that ‘‘any dispute arising either 
in the interpretation or performance of this contract 
shall be adjusted by arbitration as follows :—’’ Then 
it sets up the procedure for the arbitration 

A. We felt—oh, excuse me. [214] 

Q. Did you ever resort to this provision of the 
contract to settle any of your disputes, or claimed 
disputes, with The Vita-Food Corporation ? 


A. We did not, because upon advice of my coun- 
sel, he felt that that arbitration did not apply to 
the type of situation we were in. I don’t know the 
legal technicalities in the matter. 

Q. Who was your attorney in that respect? 

A. Mr. Dunlap. 

Q. You don’t know whether Mr. Dunlap drafted 
that provision or not? A. No, I don’t. 

Q. But notwithstanding the fact that you say 
you were dissatisfied all during the existence of this 
contract and wanted the contract cancelled that you 
were put in a hoaxed position, I believe you stated, 
vou never did undertake to submit those difficulties 
to the arbitration procedure ? 

A. Never to arbitration. I did, however, take it 
up with Vita-Food officials. 

Q. Now, Mr. Hanisch, if you know, what state- 
ment of facts did you give the attorneys as a basis 
for their giving you an opinion as to whether or not 


OC 


: 
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| Vita-Food Corporation had proper title to the trade- 


mark ? 

A. Itis difficult for me to recall what those con- 
versations with the attorney were. I believe the 
attorney asked me [215] when The Vita-Food Cor- 
poration applied for the trade-mark and—do you 
want me to reeall the conversation if I can? 

Q. I want you to give just as full an explana- 
tion of the facts—— 

A. Mr. Lewis came to me and I can’t recall the 
date, but I think it was in the summer of 1941, stat- 
ing that they had made application for trade-mark 
under the 1905 Act, that it had been refused because 
of technicalities. I don’t know whether it was the 
use of proper names, but it was that type of tech- 
nicality. He, therefore, asked me whether we wanted 
that thing changed. Trade-marks meant so little to 
me, and I said, ‘‘Don’t do anything about it.”’ 

He said,,‘‘You would have a weaker trade-mark 


under the 1920 registration.”’ 


That was one thing I told the attorney, as I re- 
eall it. 

The next thing I told him was that we had notiee 
from Mr. Lewis that the trade-mark had been is- 
sued. That was in September of 1942. That is all 
of my knowledge of anything that was actually 
done, as I recall it, on the trade-mark up to that 


time. 
Q. And that is all of the facts that you supplied 
this firm of attorneys? A. That is right. 


Q. From which to reach an opinion? [216] 
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A. That is right. However, we did—I don’t 
know whether you want me to go into this—we did 
very thoroughly go into the whole contract with the 
trade-mark attorney, because we were asking him 
a question about a part of the contract, and he 
wanted to see it all. 

Q. What effort did you make to determine what 
the true facts were with respect to Vita-Food’s ap- 
plication for registration of the trade-mark ? 

A. I made no effort whatever. I was told that 
they had applied. 

Q. You were told that they had applied. Now, 
Mr. Hanisch, did I gather from your examination 
in chief that you represented to this Conrt that the 
Vita-Food Corporation had made some misrepresen- 
tation of facts in obtaining its registration of the 
trade-mark ? 

A. J would not say that the corporation had, be- 
cause there was no misrepresentation made under 
the Vita-Food title. 

The things that made me go into this contract, 
however, were representations on the part of two 
individuals which led up to this contract. 

@. Now, I want to know what those representa- 
tions were. We have been beating around the bush 
here. Now, let’s get down and clarify the misrepre- 
sentation which vou are claiming about [217] 

Mr. Mackay: With respect to what? 

Mr. Maiden: With respect to the thing 

The Court: You don’t know. We haven’t heard. 
You don’t know what those misrepresentations were. 
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The Witness: Shall I answer that question ? 

Q. (By Mr. Maiden): Yes. 

A. The representations were as follows: One, 
and a very primary one, I was led to believe that 
this product had been developed in the laboratories 
at California Institute of Technology. 

Q. Who made that representation to you? 

A. Mr. Lewis. 

Q. All right. 

A. I was told that this product that was being 


| offered to me was a natural product, similar in 


every respect to a product known as Galen B, which 
was selling at $4.75. I was also told that they had 
a new, unique, exclusive and unusual method of 
stabilizing vitamins A, B, together with members 
of the B complex. I was told that they were finan- 
cially dependable in every respect, that they could 
back up any return of merchandise, any return on a 
food and drug seizure. I was told that they had 
facilities for making tablets. I later found out 
that those tablets were farmed out. 

They, under the contract, had the right to farm 


out, [218] but I was told that they had that equip- 


ment. I was told they had a very modern, up-to-date 
plant, with every type of scientifie control, which I 
Jater found out was not the case. Those are the 
essential points. Ixeuse me—one more. T was told 
they had this product perfected so there was no 
danger we would have any trouble; that it would be 
uniform, stable; that it would hold up in every re- 


pect. I was also told that they had sufficient experi- 
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ence. Mr. Lewis was represented by Dr. Borsook to 
me as being an expert in this subjeet, and I took it 
as a statement of complete facts, which I found out 
was not the case later, because of the faulty prod- 
ucts we received. 

Q. Now then, all those representations were 
made to you by Dr. Borsook? 

A. Dr. Borsook and Mr. Lewis. Now, there is 
another point there, however. I have a letter in 
which I asked on some of these points, a letter from 
Mr. Lewis to Mr. Charles King. Mr. King, before I 
got into active negotiations with Mr. Lewis and Dr. 
Borsook, acted as an intermediary and some of those 
points were cleared up with him, as an intermediary. 
Most of those points I have given you were a direet 
result of conversations with Mr. Lewis and Dr. 
Borsook. There is one more point to make my 
answer complete. May I give one more point? 

Q. Oh, ves. [219] 

A. There is one more point which I did not re- 
eall, but which had a very great bearing on later 
performance in this contract. I was told that the 
Galen B Company or the Galen B 

Q. When you say you were told, who told you? 

A. In these conversations with Mr. Lewis and 
Dr. Borsook. I was told that the Galen B Company 
at that time was selling in Southern California 
60,000 bottles of this produet per month, which I 
later found out not to be true. 

Now, the importance of that, in my mind, from 


| 
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the standpoint of misrepresentation was one reason 
for the high quotas established. 

Q. Now, I believe you stated already and made 
it very clear in the record that you never at any 
time regarded this trade-mark, ‘“‘the Stuart for- 
mula,’’ as being of any significance or value. 

A. That is completely true, because at the time 
we got into this discussion I wanted and Mr. Pel- 
letier, one of our officers, wanted me to throw the 
trade-mark out the window, operate as The Stuart 
Company and call the vitamins Stuart’s Vitamins, 
but I had no freedom under this contract to do it, 
because I was forced to buy from The Vita-Food 
Corporation. I could not buy from anybody else. T 
could have operated without the trade-mark if I 
eould have gotten out from under the contract, but 
1 could not operate with the trade-mark under [220] 
this contract. 

Q. Now, I am going to show you—first, I want 
to ask you: Is it your understanding that neither 
you nor any of your associates in The Stuart Com- 
pany were interested in this trade-name, ‘‘the Stuart 
formula,’”’ as having any significance or any value? 

A. Well, it had significance in that it was a way 
of identifying that particular product of The 
Stuart Company, in the minds of the doctors. 

Q. Isn’t that something of value; didn’t you con- 
sider that something of value? 

A. As I explained vesterday, it would have cost 
us a matter of six or seven thousand dollars to no- 
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tify the doctors that we were changing the title of 
that particular product. 

Q. In other words, you would have been willing 
to have paid six or seven thousand dollars for the 
title to that trade-mark at any time? 

A. I would have paid the equivalent of what it 
would cost me to change the name. 

Q. And you say it would cost how much? 

A. My estimate at that time was six or seven 
thousand dollars. 

Q. Now, I show you here a letter dated Decem- 
ber 9, 1941, and this letter is addressed to Vita-Food 
Corporation, signed Ludwig Lauerhass. Will you 
identify Mr. Lauerhass’ [221] signature, and tell us 
who he is. 

A. Ludwig Lauerhass is a man who works in 
our office and handles the affairs for me when I 
am not here. He is kind of an assistant to me. 

Q. Was he an official of ‘The Stuart Company at 
that time? 

A. I don’t believe so. He is not a stockholder. 

Mr. Maiden: I would like to offer this letter of 
December 9, 1941, in evidence as Respondent’s Ex- 
hibit G. 

The Court: What is it about? 

Mr. Mackay: No objection. 

Mr. Maiden: ‘This letter is addressed to Vita- 
Food Corporation, Attention of Mr. Lewis, and 
reads as follows: 
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‘*Gentlemen: 

‘You inform us that knowledge has come 
to you that the Rite Laboratories have pre- 
pared labels having a B complex syrup so 
closely resembling the Stuart formula label 
that confusion is certain to be created in the 
public mind. 

‘‘In accordance with our contract with you, 
it is understood that you are proceeding to 
protect the Stuart formula label and it is 

| agreeable that you instruct your attorneys to 
act in our name as well as in your own, if this 
is considered desirable to effect proper protec- 
tion.’’ [222] 


The Court: Any objection? Without objection, 
the document is received as Exhibit G. 


| 


(The document above referred to was re- 
ceived in evidence and marked Respondent’s 
: Exhibit G.) 


Mr. Maiden: If the Court please, it appears 
from the contract of May 5, 1941, that under that 
contract the Vita-Food Corporation was required 

to obtain a registration in its name of the trade 
name, ‘‘the Stuart formula.” 

Q. (By Mr. Maiden): Now, Mr. Hanisch, I 
believe you testified that you attended the final 
conference that resulted in this agreement of No- 
vember 28, 1942. 

A. That is partially correct. I wasn’t there— 
the conferences started between the two attorneys. 
as I recall it, about 6:00 o’clock. However, I did 
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not arrive at the conference until approximately 
12:30 in the morning. 

Q. Approximately 12:30 in the morning? 

A. That is right. 

Q. What time did that conference break up. 
with the agreement executed, if you recall? 

A. It was very late. I can’t give you the exact 
time. I would say roughly around 5:30 or 6:00 in 
the morning. 

Q. Mr. Wiseman was representing The Vita-— 
Food Corporation ? A. That is correct. [223] 

Q. Do you recall whether or not Mr. Wiseman ~ 
had telephone conversations with Mr. Lewis dur- 
ing the course of those negotiations ? | 

A. Not that I can recall. He did leave the room 
onee or twice. Now, whether it was to look up 
some books or some other material, I don’t know. 
T left the room once or twice also, and I don’t recall 
an actual telephone conversation. 

Mr. Maiden: TI believe that is all, if the Cowrt 
please. 

The Court: Five minutes’ recess. 


(Short recess taken. ) 


The Court: Proceed. 

Mr. Maiden: I should lke to offer this as Re- 
spondent’s exhibit next in order. This is a copy 
of the temporary restraining order, an order to 
show cause, emanating from the Superior Court of 
the State of California, in and for the County of 
Los Angeles. This was in connection with the in- 
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junction suit which was brought by Vita-Food Cor- 
poration and which is in evidence at the present 
time. 

The Court: Without objection, it is received as 
Exhibit H. 


(The document above referred to was re- 
ceived in evidence and marked Respondent’s 
Exhibit H.) 


The Court: Mr. Mackay, did The Stuart Com- 
pany file a cross-complaint against The Vita-Food 
Corporation? [224] 

Mr. Mackay: No, your Honor, they did not file 
one. They prepared one which we are going to put 
in evidence by another witness. 


Redirect Examination 


By Mr. Mackay: 


Q. You were asked by counsel to enumerate the 
‘representations that were made to you initially to 
‘induce you to enter into this contract of May 5, 
19417 A. Yes. 

Q. Among those, as I understood, you referred 
to the representations made with respect to the fact 
that the product had been perfected in the Cali- 
fornia Institute of Technology ? A. Yes. 

— Q. Also with respect to the financial responsi- 
bility of the company? A) Yes. 
QQ. Were there any other representations made 
at this particular time, as you recall ? 
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A. There were two representations, which were 
important and which I did not completely recall in 
eross-examination. One very primary one—that the 
whole basis of our arrangement was to be a semi- 
humanitarian type of thing; that the profits were 
to be reasonable ones; that the Vita-Food Corpora- 
tion would keep its profits very low and have us in 
a position where they could supply the vitamins for 
us more [225] economically than anyone else could. 
That was one representation. 

The other one was—I don't believe I emphasized 
it enough on cross-examination—was that they 
claimed to have a new and exclusive process for do- 
ing this thing. 

Q@. Was that a secret process? 

A. It was a secret process, yes. 

Q. Now, did you later find out that any of those 
representations, or all of them, were not so? 

a es: 

@. When did you find that out? 

A. With reference to which specific one? 

Q. With reference to the quality, with respect 
to the representation in connection with the produe- 
tion or the perfection of the product, in the labora- 
tories of the California Institute of Technology. 

A. October of 1942. 

Q. What have you to say with respect to “Wag 
representation with respect to the financial ability? 

A. First, in the summer of 1941, and then them 
was a recurrence of it about December of 1941, and 
again about May of 1942. 
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Q. I think you have already, in your testimony, 
testified with respect to when you found the product 
not to be what it was represented. T will not go over 
that now. [226] 

When did you find the representation with respect 
to the seeret process was not true? 

A. In October, 1942. 

Mr. Mackay: Now, if vour Honor please, vester- 
day there was an exhibit marked for identification. 
{ think it was 13, an opinion by Mr. Miller. May IT 
have that at this time? 

If vour Honor please, counsel, in his cross- 
examination of this witness referred several times 
to the opinion given by Mr. Miller, the present 
attorney. I should hke again, at this time, to renew 
my offer of this document in evidence for the pur- 
pose I expressed yesterday. 

Mr. Maiden: If the Court please, ] objeet upon 
the same grounds that I objected to yesterday: 
mamely, that I am entitled to be face to face—— 

The Court: Why don’t vou subpoena the attor- 
ney who rendered that opinion? I will sign a sub- 
poena. 

Mr. Mackay: Of course, I was slipping it in for 
that limited purpose, showing that an opinion was 
given influencing these people in the Court of action. 
That is the only purpose: it is not to show the 
opinion is absolutely the law. We believe that he 
is a reliable attorney, but this does 

The Court: The difficulty in the issue is, as 1 see 
it, there was no cross-suit filed by The Stuart Com- 
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pany against the Vita-Food Company, but appavr- 
ently there was some [227] ambiguity in the contract 
of May 5, 1941, as to what the rights and duties of 
The Stuart Company were; rights and duties upon 
a partial termination of the contract and also what 
conditions would provide the hasis for one party to 
consider that the contract was subject to termina- 
tion in its entirety. 

Now, of course, there will be evidence that is not 
going to be produced, but the record does show that 
eventually an agreement of settlement was worked 
out, and that an agreement of settlement has been 
introduced in evidence. That is Exhibit 12 and that 
is the agreement of November 28, 1942. 

Under that agreement, the Vita-Food Company 
agreed to dismiss with prejudice the suit, which was 
instituted in the Superior Court, and they agreed 
that the May 5, 1941, agreement was terminated and 
cancelled, as though it had never been executed, and 
the parties gave each other various quit-claims and 
releases. 

Now, also the Vita-Food Company quit-claimed 
its interest in the The Stuart Formula, the trade- 
mark; that is, the trade name, trade-mark to The 
Stuart Formula, which Vita-Food Company had 
registered and which, under the other contract, they 
had title to. Then the agreement of November 28, 
1942, sets forth in separate clauses what The Stuart 
Company would pay to the Vita-Food Company, 
and it is not stated just for what purposes or for 
what things these payments are made, and that 
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when we get over to the tax case, that is the prob- 
lem that [228] is given to the Tax Court. The Tax 
Court is to construe the agreement of November 28, 
1942, and it is to determine for what these payments 
were made. 

Now, since that is a very difficult problem for the 
Tax Court, the Tax Court should have as much aid 
as possible from the parties themselves, and the 
government is contending, in this case, that all or 
part of these payments were for the purchase of 
the trade name. Now, it is conceivable that none 
of the payments were in consideration of obtaining 
title to the trade name; it is also conceivable that 
some part of the payments were consideration for 
obtaining title to the trade name. Since that is our 
problem and the opinion of Hazard & Miller, which 
was marked for identification as Exhibit 13, comes 
so close to the eritical question, then, I feel that the 
Respondent’s objection should be sustained and if 
either party wishes to lay a foundation, complete 
foundation, for the receipt in evidence of Exhibit 
13 for identification by calling in a witness or by 
doing anything else, they still have the opportunity 
to do that. 

So, at this time I will still sustain the objection 
to the receipt in evidence of Exhibit 13, even though 
IT understand that petitioner is offering it for a 
limited purpose. Nevertheless, if it 1s in the record 
it provides the basis for argument and I think that 
perhaps in the end that exhibit can be received, but 
at this time I still do not think it should be, [229] 
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without the laying of more of a foundation for the 
exhibit. 

Now, you wanted to go ahead with your cross- 
examination ? 

Mr. Mackay: Yes. 

Q. (By Mr. Mackay): Now, Mr. Hanisch, 7 
think one of the other representations you said that 
were made at the time to induce you to enter that 
contract was related to the quantity of sales of 
Galen B? eon Nas: 

Q. Did you subsequently find out that that repre- 
sentation was not correct ? A. Yes. 

Q. When did you so find out? 

A. In September or August; August or Septem- 
ber of 1942. 

Q. Did you subsequently find out that the repre- 
sentation with respect to the secret process was not 
true? A. Yes. 

Q» When? A. October, 1942. 

Q. Now, Mr. Hanisch, I call your attention to 
Exhibit 15 and particularly to the letter which is 
attached there, of October 8, 1942, to The Stuart 
Company, Shaler Food Products Company, Arthur 
TIanisch, Pasadena, California, which is from the 
Vita-Food Corporation. [230] 

Now, near the close of the session last night you 
were asked by the Court, as I recall, a question as 
to what your situation would be if the contract were 
terminated, and, as I recall, you stated to the Court 
that there would still be some obligations upon you. 
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Now, I would ask you if you have an explanation 
of that statement? 

A. Yes, I have an explanation. Shall I give it? 

Q. Yes, please. | 

A. JL assumed that the cancellation referred to 
Was a specific cancellation of October 8th instead 
of the general principle of cancellation. As a matter 
of fact, when counsel asked me about it I was pre- 
pared to read—I have the letter in my hand to 
read—the answer to that specific letter of cancella- 
tion. 

Q. I will ask you if that letter of October 8, 
1942, is the only notice that you received from the 
Vita-Food Corporation relating to the termination 
of contract on their part? A. Yes. 

Q. Now, I call your attention to this same ex- 
hibit, which has attached to it a printed apphecation 
of the Vita-Food Corporation, United States Patent 
Office, and I will call your attention particularly to 
‘the following language: ‘‘The Vita-Food Corpora- 
tion, a corporation duly organized under the laws of 
the State of California and located at Los Angeles, 
California, and doing business at 356 South Spring 
Street, [231] Los Angeles, California, has adopted 
and used the trade-mark shown in the accompany- 
‘ing drawing for a vitamin concentrate in Class 6. 
chemicals, medicines and pharmaceutical prepara- 
tions and presents therewith five specimens showing 
‘the trade-inark as actually used by Applicant upon 
ire goods, and requests that the same be registered 
‘in the United States Patent Office in accordance 
with the Act of March 19, 1920.” 
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Now, I will ask you, if, to your knowledge, the 
Vita-Food Corporation had ever used the trade- 
mark, The Stuart Formula, at the time that appli- 
cation was made? A. No. 

@. I read again 

The Court: Would you think, Mr. Mackay, that 
might be a debatable point? 

Mr. Mackay: Well, it may be, your Honor, but 


it 1s 

Phe Court: JT mean, would you think also that 
My. Hanisch’s answer might represent a conclusion 
rather than a statement of fact? 

Mr. Maiden: It does, your Honor, and I object 
to it upon that ground, and ask it be stricken from 
the record. 

Mr. Mackay: I should like to be heard on that. 
If we consider that in the light of the evidence 
here—we have a contract here of May 5, 1941, which 
specifically provides that The Stuart Company shall 
buy these products from the Vita-Food Corporation 
and that they shall be sold under [232] the name of 
The Stuart Formula. The evidence further shows 
that The Stuart Company had exclusive use of the 
right to sell those products under that name. 

The Court: No, the contract provided that The 
Stuart Company had exclusive right to sell the 


product. 

My. Mackay: Under that name. 

The Court: No, just had the exclusive right to 
sell the product and then the contract provided that 
the Vita-Food Company was to have all mght, title 
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and interest in any trade name under which the 
product was sold. 

Mr. Mackay: I appreciate that 

The Court: So, when you asked the witness the 
question, whether Vita-Food ever used the trade 
name, The Stuart Formula, and the witness said 
no, of course, his answer is one that can be inter- 
preted to mean that the Vita-Food Company did 
not use the trade name, in connection with the 
products that were sold by The Stuart Company 
under that contract, but the product was the produet 
of the Vtia-Food Company. It had the ownership 
of any trade name that was used and it had to go 
with the product, so it all depends on what you 
mean. 

Mr. Maiden: I would hke to make this state- 
ment—— 

The Court: Perhaps the Vita-Food people would 
elaim that they had used the trade name, The Stuart 
Formula, because they, had sold their product to a 
concern with the [233] understanding that it would 
be marketed under some name, and that it would 
own the name. That is why I ask you if the answer 
to the question doesn’t involve some conclusions. 

Mr. Mackay: I can see the difficulty there, your 
Honor, but I think I should have read the entire— 
the next to the last sentence here, which is more 
direct. [234] 

It. says, ‘‘This trade-mark has been continuously 
used and applied to said goods in applicant’s busi- 
ness since April 5, 1941. The trade-mark is apphed 
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or affixed to the goods or to the packages containing 
the same, by placing thereon a printed label on 
which the trade-mark is shown. That the mark has 
been in bona fide use for not less than one year in 
interstate commerce by the applicant.”’ 

. Now, I want to refer, your Honor, to Exhibit 8, 
the contract of May 5, 1941. The sixth paragraph 
says “‘first parties shall have the exclusive right to 
sell said Vitaplex and Stuart Formula until Novem- 
ber 1, 1941. Such right shall continue thereafter 
until and unless terminated by written notice from 
second party, provided, however, that such terml- 
nation shall not heeome effective until and unless 
during any 60-day period between said November 1, 
1941, and May 1, 1942, ’* So, by the very terms 
of the contract the Vita-Food Corporation could not, 
if they lived up to the contract, sell in interstate 
ecommeree, did not sell it in interstate commerce. 
All T want to prove by this witness is that they 
didn’t. 

Mv. Maiden: They did sell it, 1f vour Honor 
please; they sold concentrates, bottled and labelled 
with *‘the Stuart formula,’’ to The Stuart Company, 
and The Stuart Company sold then to the general 


public. 

The Court: Yes. It is a matter of argument 
whether they were justified in making that state- 
ment in their application, [235] because thev are 
the manufacturer and the manufacturer is often 
said to sell goods through a distributor. So, if you 
want to ask Mr. Hanisch what his opinion is as 
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to whether that is correct or not, or ask him some 
other questions, that is perfectly all right. It takes 
more time, but at least in this situation we have vot 
to take the time. 

Mr. Mackay: Maybe we can clear it this way, 
Mr. Counsellor. Will you admit for the record that 
The Vita-Food Corporation never sold any of the 
products wnder the trade name ‘‘the Stuart for- 
mula’ exeept to The Stuart Company prior to the 
cancellation agreement of November 28, 1941? 

Mr. Maiden: I will be delighted to if I can ascer- 
tain that to be a fact, which I do not know at this 
time, and after J have an opportunity to confer with 
Mr. Lewis of The Vita-Food Corporation. 

Mr. Mackay: It is a question of fact, as to 


whether they did. It is a question of fact as to 


Baietier 11 was so. It may be a question as to 
whether or not the mere sale of this produet to 
The Stuart Company in legal effect was a sale in 
interstate commerce. 

Now, we take the position it isn’t because they 
sold it locally to us, and we became the absolute 
owner and sold under our name also, The Stuart 
Company name, never under Vita-Food, yet in this 
application they sold—we have sold this under our 


name, bona fide in interstate commerce, and‘ [236] 


having been doing it for more than a year—so it is 

a question of fact to determine who sold what. 
The Court: Well, under the sales agreement to 

The Stuart Company and Mr. Hanisch, you were to 
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own the trade name under which these products 
were resold to the public. 

Now, where does that bring you? It brings you 
to a nice deadlock, doesn’t it? It doesn’t bring you 
out anywhere. 

Paragraph 10 of the agreement of May 5, 1941, 
reads as follows: ‘‘Any and all trade-marks or 
labels under which the concentrates hereinbefore 
specifically described or any other products manu- 
factured by Second Party which may hereafter be 
marketed or distributed or offered for sale by First 
Parties or either thereof, shall at all times be and 
vemain the sole and exclusive property of Second 
Party,’’ and that is just part of that paragraph. 

Now, they knew that the trade name, ‘‘the Stuart 
formula,’’ was going to be used, and Vita-Food knew 
that and so did Mr. Hanisch and his company, be- 
cause according to his testimony representatives of 
both parties conferred with an advertising agent 
and they discussed the same and Mr. Hanisch has 
testified that he provided the Stuart part of the 
name. He suggested that the rest ought to be a 
word that would be simple and easily understood 
by the public, and the Vita-Food people suggested 
the word ‘‘formula’’ and so they got together. 
Wasnt that your testimony, or was it the testimony 
of the advertising [237] agent? 

The Witness: No; Mr. Wiesman of the advertis- 
ing agency. 

The Court: So the advertising agency suggested 
the word ‘‘formula.’? Mr. Hanish said he didn’t 
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want to use a word like hexylresorcinol. So the ad- 
vertising agent suggested that he use a simple word 
called ‘‘formula,’”’ and that was the way this trade 
name was born and hoth parties knew about it. 

Now, Mr. Mackay, I suggest that you ask Mr. 
Hanisch some factual questions if you want to, and 
if you want to ask him whether to his knowledge 
the Vita-Food people ever sold any of their produets 
themselves under the name ‘‘Stuart formula’? while 
the contract was in existence, you might ask him 
that. 

Q. (By Mr. Mackay): Mr. Hanisch, can you 
tell the Court whether to your knowledge there were 
any sales made of this product under ‘‘the Stuart 
formula’’ hetween March—say, 1941 and November 
28, 1942, except the sales that were made by The 
Vita-Food Corporation to you, and the sales that 
were made by you to the trade? 

A. To the best of ny knowledge, no, because had 
L been aware of any such sales IT would have imme- 
diately filed protest because it would have been a 
violation of our exclusive [238] right to sell the 
product under that name in our contract. 

Mr. Mackay: That is all. 

Mr. Maiden: I have some recross. 

The Court: You go ahead. Mr. Mackay 1s fin- 
ished. You may go ahead. 
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Recross-Examination 


By Mr. Maiden: 


Q. Mr. Hanisch, after the agreement of Novem- 
ber 28, 1942, was entered into, under which agree- 
ment you obtained a quit-claim from Vita-Food of 
the trade name ‘‘the Stuart formula,’”’ did The 
Stuart Company continue to use that trade name in 
its business ? 

A. The trade name ‘‘the Stuart formula”’ in the 
business ? 

QO. Mes: A. It did. 

Q. Has it used it continuously since that time? 

A. Yes. Not on all our products, but on one 
product or, [ might better say two products, but we 
have other trade names. What I am trying to imply 
or give you is that it isn’t the only name we use. 

Q. What other trade names do you use? 

A. At the time this agreement was signed we 
had another trade name, ‘‘The Stuart caleium-pan- 
tothenat.’’ We also had the ‘‘Stuart Vitamin C.” 
We have the ‘‘Stuart Hematinic.’’ We have the 
“Stuart B Complex with C’’; we have the [239] 
“Stuart Therapeutic Multivitamin.’’ This is just 
one of our items, vou see. 

The Cout: You mean at the present time? 

The Witness: At the present time. The only one 
we had at that time, as I recall it, was the ‘‘Stuart 
ealcium-pantothenate”’; at the time of the settlement 
agreement of November, 1942. 
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The Court: At the time of the settlement agree- 
ment? 

The Witness: That is right. 

The Court: You received a notice of some kind 
of termination from Vita-I*oo0d in October of 1942, 
and did you after October 9, 1942, then develop an- 
other trade name or did you develop that trade 
name before they gave you notice of cancellation ? 

The Witness: Are you referring, your Honor, 
to the caleium-pantothenate trade name ? 

The Court: Yes. 

The Witness: I will have to go into a little ex- 
planation on that, 1f you will pardon it. M1. Lewis 
came to me and at that time there was a great deal 
of publicity on the value of ealeium-pantothenate 
for gray hairy and My. Lewis asked me to write in 
on the title of that popularity and market that 
product. When the matter came up we considered 
the trade name unimportant. We simply called it 
what was in the product, ‘‘Stuart calecinm-panto- 
thenate.”’ There was no [240] trade-mark asked 
for, no trade-mark considered. We simply put it 
out as ‘‘Stuart calcium-pantothenate.”’ 

The Court: Then you did sell it; vou say Mr. 
Lewis was with Vita-Food ? 

The Witness: That is right. Mr. Lewis was with 
Vita-Food. 

The Court: And you were selling some of those 
produets? Did you purchase that from Vita-Food ? 

The Witness: Yes. 

The Court: That came under the heading of 
‘‘other’’? 


278 The Stuart Company vs. 


(Testimony of Arthur Hanisch.) 

The Witness: Other products. 

The Court: Under your contract, but that was 
the only other product you were selling besides the 
concentrates ? 

The Witness: Up to the cancellation. 

The Court: Well then, after the cancellation, 
then, you began selling other products, that you pur- 
chased from other manufacturers? 

The Witness: That is correct. 

The Court: When you did that, then, you ap- 
pled your own name to those products, is that 
correct? 

The Witness: That is correct. 

The Court: Then you developed those names as 
you took over the product? 

The Witness: That is correct. 

The Court: Did vou register those names your- 
self [241] as trade-marks? 

The Witness: Yes, those names are registered. 

The Court: | see. 

Q. (By My. Maiden): Iam just wondering why 
it is that you went to the trouble of having those 
trade names registered, if vou didn’t think they 
were much of a trade-mark? 

A. No, but I think it is the customary thing for 
anyone to do, to register a trade-mark name. There 
was no value to them when IT registered. As a mat- 
ter of fact, to most of them now there is no value. 
They haven’t shown any profit. 

Q. Now, I am going to show you a letter dated 
February 14, 1945, and ask you if you will identify 
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this letter as going to Vita-I°ood Corporation from 
The Stuart Company. 

A. That is correct, and J identify Mx. Dunlap’s 
signature. 

Q. Has this same type of letterhead been used 
ever since the November 28th agreement? 

A. I couldn’t tell you that. There have been 
changes and whether that has been in continuous 
use, I wouldn’t know. 

Mr. Maiden: If the Court please, I would like to 
offer this in evidence as Respondent’s next exhibit. 

The Court: Reeeived as Exhibit I. 


(The document above referred to was _ re- 
ceived in evidence and marked Respondent’s 
Exhibit I.) [242] 


Mr. Maiden: In addition to the contents of Re- 
spondent’s Exhibit I, I would like to call the Court’s 
attention to this letterhead and to the display on the 
letterhead of the little mark with ‘‘the Stuart for- 
mula.’’ 

Q. (By Mr. Maiden): Mr. Hanisch, calling your 
attention to the little blue block 

A. That is a bug. [ think it is a technical term. 

Q. On which appears ‘‘the Stuart formula.”’ Is 
that the same bug and color and so forth that was 
used under the contract of May 5, 1941? 

A. Are you asking, was that bug on the letter- 
head at that time? 

Q. Well, I mean, is that the tvpe of bug vou 
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used upon your boxes and your bottles in selling 
the product? 

A. Well, I don’t see how you can compare them, 
because you have an entirely different situation. It 
certainly isn’t like the label. 

Mr. Mackay: If your Honor please, I don’t like 
to interfere with recross-examination, but it seems 
to me that is entirely improper. None of those 
things were gone into on redirect examination. We 
have another witness here who is anxious to get 
away tonight, and 1 think it is improper recross- 
examination. 

The Court: Well, the objection is [243] over- 
ruled. 

Mr. Maiden: All I am interested in, if the Court 
please 

The Court: All right. Let’s 

Mr. Mackay: If you will show me what you 
want, I would be glad to look at it and save a lot 


of time. 

The Court: I think you asked the witness if he 
used that stamp on his letterhead at some previous 
time. 

Q. (By Mr. Maiden): Did you? 

A. At the date of the cancellation? 

Q. Prior to the date of cancellation. 

A. 1 ean’t rveeall when we started it. We have 
eliminated it now and we have made changes, but 
T don’t know whether we were at that time 

Q. Mr. Hanisch, I call your attention to a letter 
dated August 25, 1942, addressed to Mr. Max Lewis, 


| 
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eare of The Stuart Company. Ts that the My. Max 
Lewis of Vita-Food Company ? 

A. I wouldn’t know. I imagine it was. This sig- 
nature of Edith IX. Hales—she was an employee of 
ours in the Chicago office at that time. T would not 
know the signature. I can’t identify that. 

Q. Can you identify this as being your type of 
letterhead, used by The Stuart Company, prior to 
the agreement of November 28, 1942? [244] 

A. J assume that it must have been, because it 
is dated August, 1942. 

Mr. Maiden: I would like to offer this in evi- 
dence, if the Court please. 

Mr. Mackay: I[et’s see it. No objection. 

The Court: Received in evidence as Exhibit J. 


(The document above referred to was received 
in evidence and marked Respondent’s Exhibit 


ale) 


O46; Mr. Maiden): “One other thing, Wit. 
Hanisch, and beheve it or not I am going to quit. 
You spoke about certain information that you 
wanted to learn about the Vita-Food Corporation, 
before you entered into this agreement of May 5, 
1941, and I believe that vou stated that you under- 
took to elicit this information through a Mr. King? 

A. That is right. 

Q. Will you look this over and see 1f you can 
identify Mr. King’s initials on that? 

Peeves. As a matter of fact, I have a copy of 
this in my files which T think Mr. Mackay is going 
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to use later on. That is, as far as I know, the letter 
from Charles King. 

Mr. Maiden: If the Court please, I would hke 
to offer this in evidence at this time as Respondent’s 
next exhibit. 

Mr. Mackay: No objection. [245] 

The Witness: I wouldn’t be able to say that that 
definitely is his signature, but it looks like it, as I 
recall. I don’t know his signature well enough. 

The Clerk: Respondent’s Exhibit K. 

The Court: Reeeived as Exhibit K. 


(The document above referred to was received 
in evidence and marked Respondent’s Exhibit 
KS 


Q. (By Mr. Maiden): Now, I don’t want to 
impose on you too much, but I have here a letter 
dated—that is a copy of a letter—purported letter, 
dated January 20, 1941, addressed to Mr. Charley 
King, 108 South Raymond Avenue, Pasadena, Cali- 
fornia, and that appears to be from M. H. Lewis, 
Treasurer of the Vita-lood Corporation. 

Mr. Mackay: I have the original here and I 
would be very glad to introduce it in evidence. I 
was waiting for another witness, who was going to 
identify it. I would appreciate it very much if we 
could get another witness who is going to leave to- 
night. T will assure you I will put that in. 

Mr. Maiden: IT am awfully forgetful. I might 
forget it. I think that has a place in the case at 


this time. 
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The Court: Subject to your comparing the copy 
with the original—M1r. Mackay can check the copy 
aust the original. 

My. Maiden: Very well, your Honor. Subject 
to [246] verification with the original letter, the 
Respondent now offers in evidence a copy of a letter 
dated January 20, 1941, to Mr. Charles King, from 
M. H. Lewis of the ae Corporation. 

Mr. Mackay: ‘There is no objection to that letter. 

The Court: Received as Exhibit L. 


(The document above referred to was received 
in evidence and marked Respondent’s Exhibit 
iE) 


Mr. Maiden: 1 believe that is all. 

Mr. Mackay: That is all. 

The Court: I have one question that I think 
should be asked you rather than anyone else. We 
have in evidence Exhibit 12. It is a settlement 
agreement, and it calls for payments in Clauses 3 
and 4. I wanted to ask you if you will look at Ex- 
hibit 12 and tell me what was the total amount you 
paid; what was the total amount that vou personally 
pad? 

The Witness: You mean me personally, or the 
corporation ? 

The Court: What was the total amount that was 
to be paid under that agreement to Vita-Food Cor- 
poration ? 

The Witness: $197,000.00, part of which was 
contingent 
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The Court: Is that the full amount? 

The Witness: Just a moment. It is $197,700.00. 

The Court: That is the total amount; that is 
made up [247] of two amounts, is it not? 

The Witness: It is spt into three distinct parts. 

The Court: Will you read the three parts? 

The Witness: °6$35,000.00 upon the execution of 
this agreement, receipt of which is hereby acknowl- 
edged by First Party, and $40,000.00 payable at the 
rate of $4,000.00 per month, as per note executed 
concurrently herewith, which note shall be an obh- 
gation independent of but not in addition to the 
above amount.”’ 

Shall I just give you the other amount, or per- 
haps [ had better read it all. “Second Party agrees 
to pay to the First Party on a rovalty basis and as 
additional consideration for the execution of this 
agreement the sum of $122,700.00 which sum is ad- 
ditional to the above-mentioned $75,000.00. 

The Court: Now, over what period of time—you 
paid $35,000.00 upon the execution of this agree- 
ment; $40,000.00 to be paid over a period of 10 
months 

The Witness: That is right. 

The Court: And $122,700.00 to be paid on a 
royalty basis. 

The Witness: Shall be paid at the rate of 714 
cents per unit of vitamin concentrates as sold and 
marketed by Second Party, beginning October 1, 
1943, and continuing until the said sum of $122,- 
700.00 is fully paid. 
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The Court: Now, has that sum been fully [248] 
paid? 

The Witness: Yes. 

The Court: When was it fully paid? 

The Witness: I would have to have—I would 
have to hazard a guess on that. 

Mr. Mackay: There is an exhibit, Exhibit 5 that 
shows when it was paid. 

The Court: Oh, that is the exhibit I was con- 
fused about yesterday. 

he Witness: There is a listing of those pay- 
ments. 

The Court: Exhibit 5. Perhaps you can explain 
this to me? 

The Witness: I hope I can, 

Vhe Court: What would you say was the time 
when your final payment was made, the last pay- 
ment was made; 1945 or 1944? 

The Witness: J would assume from this that it 
is April, 1945. Yes, April, 1945. 

The Court: The taxable year in this case Is 
what? 

Mr. Mackay: 19438, 1944 and 1945; March 31st. 

The Court: Does the issue in this case take us 
up to the end of payments involved? 

Mr. Mackay: Yes. Eighteen thousand and some 
odd dollars into ‘46. 

The Court: All right. Now, what did vou mean 
‘in your settlement agreement in Clause 4 when you 
“said, ‘Second [249] Party agrees to pay to First 
Party on a royalty basis and as additional consid- 
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eration for the execution of this agreement the sum 
of $122,700.00, which sum is additional to the above- 
mentioned $75,000.00. The said $122,700.00 shall be 
paid at the rate of 74 cents per unit of vitamin 
concentrates as sold and marketed by Second Party 
beginning October 1, 1948, and continuing until the 
said sum of $122,700.00 is paid. A unit of vitamin 
concentrates is hereby defined and agreed to be the 
equivalent of one pint or 96 tablets of the product 
now being sold and marketed under the trade-mark 
‘the Stuart formula’ at the potencies now in effect 
in the Stuart formula liquid. Such payments shall 
be paid on the equivalent of the said unit of vitamin 
concentrates whether the same shall hereafter he 
sold and marketed in liquid, tablet, or in any other 
physical form or whatever the size of the package 
or packages by Second Party, whether sold under 
the trade-mark ‘the Stuart formula’ or not’’? 

Now, what does all of that mean? 

The Witness: We wanted to set up a measure. 
In other words 

The Court: I guess I will have to ask you some- 
thing more direct than that. That agreement was 
executed on November 28, 1942. Now, on November 
28, 1942, were you selling any vitamins that were 
manufactured by anyone other than the Vita-Food 
Company ? [250] 

The Witness: No. 

The Court: ‘Then, did you intend selling any 
vitamin products after November 28, 1942, which 
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would be manufactured by some concern other than 
the Vita-Food Corporation ? 

The Witness: Yes, after the cancellation. 

The Court: What date is the cancellation re- 
garded as having actually taken place or being 
effective ? 

The Witness: I believe November 28, 1942. 

The Court: That was the understanding of the 
parties ? 

The Witness: Yes. 

The Court: If you were to pay 7% cents per 
unit of vitamin concentrates, that would mean you 
were going to pay them 71% cents per unit of vita- 
min concentrates, which you would sell after No- 
vember 28, 1942, which you meht purchase from 
some other concern, isn’t that meght? 

The Witness: ‘That is correct. 

The Court: Why did they want you, and why 
did you agree to pay them 714 cents for any vita- 
mins made by anyone else that you might sell ? 

The Witness: It was a method of measuring the 
payments. We agreed to a settlement. They wanted 
part in cash and I agreed to pay part on a con- 
tingency basis; that is, if and when we sold vitamins. 

The Court: What would a sale of a unit of [251] 
vitamin concentrates mean? 
| The Witness: <A unit, as it is defined there, has 
a retail price of $2.30. It is a pint of liquid or 96 


Wa blots. 


The Court: The unit is supposed to be 96 tab- 
lets? 
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The Witness: Yes. It was purely a measuring 
stick. 

The Court: Any other questions ? 

Mr. Maiden: T have one further question, if. the 
Court please. 

Q. (By Mr. Maiden): Mr. Hanisch, was the 
summons in respect to the injunction suit which is 
in evidence, I believe as Petitioner’s Exhibit 15, and 
the restraining order issued by the court, pursuant 
to the prayer of that injunction petition served on 
you or The Stuart Company prior to November 28, 
1942? 

A. The summons was served before that; the 
Thursday before, I think. I don’t know. 

@. Then, the restraining order was lkewise 
served prior to that date? 

A. J don’t know about that. I don’t recall and 
T had forgotten there was such a thing, but I do 
know the summons were served on me at my house. 

Q. You do know there was a restraining order 
served on you, or The Stuart Company ? 

A. | have forgotten about it. I hadn’t thought 
about it since then, and it had completely slipped 
my memory. [252] 

Q. Let’s see if we can refresh your memory. 
Will you look that over and see if you recall re- 
ceiving a copy of that temporary restraining order? 

A. Would it indicate here it was served on me 
at my office or my home? That might help re- 
freshly it. 

Q. I don’t believe it does show. I simply wanted 
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to know whether or not you have any knowledge of 
this having been actually served upon you. 

A. I cannot definitely say that I have that 
knowledge. 

Mr. Mackay: May I ask, counsel, have you ex- 
amined the record of the County Clerk to see 
whether or not such a notice was served? If you 

_ have—— 

Mr. Maiden: I have not checked it yet, but 1 

intend to prove the date of service, if necessary, but 
| J wil] check and give you my statement on it and 
then we can stipulate. 

Mr. Mackay: We will take cave of that later on. 

Q. (By Mr. Maiden): This one last question 
and I am through. I believe you stated that you 
placed orders with the W. T. Thompson, William 

'T. Thompson Company, in December of 1942? 

A. I beheve the first orders were placed in De- 
—cember. 
~ @. When did you receive the first delivery under 
those orders, Mr. Hanisch? 

A. J am not in a position to tell you that. It 
takes some time to get merchandise through, but I 
wouldn’t know the [253] exact date. 

Q. I believe under this agreement of November 

28, 1941, it is shown that you had outstanding with 


unfilled orders, Nos. 36 and 37. Do you recall that? 
Mr. Mackay: Just a moment. J think vou re- 
ferred erroneously to the agreement of 1941. 


| 
Bee Hood Corporation at that time at least two 
| 
| 
: 
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Mr. Maiden: It should have been November 28, 
1942. 

The Witness: Yes, at that time we did have or- 
ders and we made provision for taking in those 
orders in this cancellation agreement. 

Q. (By Mr. Maiden): As you best recall, were 
those two orders sufficient to take care of your busi- 
ness up until, say, March 31, 1943? 

A. I wouldn’t be in a position to say exactly, 
because our inventory varied and your sales varied, 
so I couldn’t tell you that. 

Mr. Maiden: ‘That is all. 

Mr. Mackay: If your Honor please, I should 
like to adjourn at 5:00 o’clock tonight, because I 
have a very important engagement that has been 
made for quite some time. I had another witness 
here, but there is only about nine minutes and I was 
wondering if it would be well to start with him 
tonight or wait until tomorrow. 

The Court: If you will bear with me for [254] 
just a moment, I will give you an answer in a min- 
ute. I think that you could swear in the witness and 
just start. 

Mr. Mackay: My associate, Mr. Dunlap, will call 
Mr. Miller. 

Mr. Dunlap: I wanted your Honor to be in- 
formed that I shall be called as a witness in this 
ease. I do not expect to argue my testimony, and 
if there is any rule of this Court which would pro- 
hibit my testifying subsequently, having examined 
this witness, I would hke to inquire. 
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The Court: Yes, we do have that rule. Our gen- 
eral rule is that if an attorney is going to be a wit- 
ness in the case, he should not participate in the 
trial. 


Whereupon, 


GEORGE MILLER 
called as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 
The Clerk: State your name, please. 
The Witness: George Miller. 


Direct Examination 
By Mr. Mackay: 


Q. Mr. Miller, what is your occupation ? 

A. Pharmacist. 

Q. And how long have you been a pharmacist ? 

A. I have. been a registered pharmacist since 
m922. [255] 

Q. Have you been carrying on that profession 
since that time? 

A. Yes, and before that time. 

Q. Before that time? aw Wes, sit. 

Q. Whereabouts ? 

A. In Cleveland, Ohio; State of Michigan; De- 
troit in particular; Greater Detroit; City of Phila- 


delphia; City of New York; City of Trenton and 


City of Chicago. 
Q. What is your occupation at the present time? 
A. Lam president of Strong Cobb and Company, 
Incorporated, of Cleveland, Ohio. 
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Q. Now, will you please tell us who Strong 
Cobb is? 

A. Strong Cobb is a private formula manu- 
facturer, in business since 1933, manufacturing 
products under direct or laboratory formulations, 
produced either by the customer or by our own 
laboratories for people in the industry, particularly 
national distributors of products, both in the pro- 
prietary field, which is the patent medicine field, 
and particularly in the ethical field, which is for 
the sale to the druggists, under the doctor’s pre- 
scriptions. 

Q. What do you mean by ethical, now, please? 

A. he so-called ethical field pertains to items 
which are sold to the druggists and sale of which 
is caused by detail work to the physician. [256] 

Q. Well, how does the Strong Cobb Company 
compare with other similar institutions in strength? 

A. Well, Strong Cobb is very financially sound. 
Tt is the largest private formula manufacturer in 
the world today. 

Q. What do you mean by ‘formula maker’’? 

A. We have in our laboratory functions many 
research technicians and chemists who can produce 
a given formula or a vehicle for formulas, depend- 
ing upon the needs or the wants of the national 
distributor of preparations. 

Q. When did you first hear of the vitamin prod- 
ucts sold under the name ‘‘the Stuart formula’? 

A. In, I believe it was in October, 1942. 

Q. October, 1942? A,  Viessesaae, 


I I te I _— sneer 
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Q. Did you make an examination of that at that 
time, that product ? 

A. The product itself was picked up by our Mr. 
H. A. Strathe, vice-president in charge of sales, and 
sent into the home office for duplication. We made 
a very thorough examination of the product. In 
fact, we picked up several other samples at that 
time and found a very great variance in the product 
itself as to taste, layer construction and also in a 
peculiar blowing reaction of the product at that 
time. 


our knowledge of the vitamin field to duplicate that 


It was a very simple matter for us, with [257] 


product, knowing the basie ingredients as stated on 
the label. 

Q. In your examination did you determine what 
the base of the ingredients were / 

A. The base of the ingredients which we received 
at that time was molasses, which is a forbidden 
thing in a pharmaceutical field. 

Q. Why is it forbidden? 

A. Beeause of its fermentation blowing proper- 
ties, it cannot be controlled under all conditions. 

Q. How long had it been known to be mmproper? 

A. Well, I have only been in the drug business 
for approximately 40 years and I have known it 
since the first year I was in the drug business. It 
goes back to the old days when the mothers fed 
'molasses to the baby with a little sprig of lemon, 


just for a cold. 
Q. From your examination of this product, in 
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your opinion, was there any secret, secrecy about 
the development of the product? 

A. There is nothing new, novel or secret, except 
good pharmaceutical knowledge of the proper use 
of a vehicle to earry the known vitamins as ex- 
pressed on the label of that product. 

As you know, those vitamins need careful han- 
dling, due to the fact that they have to have specific 
—without [258] getting too technical—specifie acid- 
itv or alkalinity to preserve their potencies. ‘That 
is a matter known to the trade. 

Q. Can you tell the Court what other ingredients 
were In that product, except molasses ? 

A. In the original product? 

Q. Yes. 

A. There was Vitamins A, D, Bl, B2, Vitamin 
C, caleium-pantothenate. [ believe there was Vita- 
min C in one of the vitamins we picked up. CC 
doesn’t hold in solution. There was caleium-panto- 
thenate, pyridixon, niacin, plus the possibility of 
some natural mee brand concentrate, which was 
hard to trace. 

In other words, we did not examine that product 
analytically, and I am merely giving you the items 
that were stated on the label of the package itself. 

Q. Well now, Mr. Miller, the vitamins that you 
found to be contained in this product, were they of 
unusual character ? 

A. No, they were all commercially available. 

q@. Commercially available ? 

A. Commercially available. Every one of them. 
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Q. What do you mean by that? 

A. Vitamins A and D are extracts of fish, ex- 
tracts of the soupfin shark, particularly, and other 
fish in varying [259] degrees of potency. Vitamin 
Bl originally contained natural substancies and 
later synthethized by many of the pharmaccutical 
manufacturers, such as Murck, Pfeiser and Hoff- 
man, LaRoche, and a few more of the smaller com- 
mercial manufacturers. 

Vitamin B2 originally was contained in what they 
ealled Solvamin, which was an extract of corn, and 
the patent rights of which were held by the Com- 
mercial Solvents Corporation. The government later 
contended that neither the B2 nor B1 obtained from 
such sources could be considered as natural sub- 
stancies. Nalpin is another one of the vitamin com- 
mercial as Vitamin B6 contained in either yeast or 
liver or similar natural substances. They were pro- 
duced synthetically. All these vitamins were com- 
‘mercially available from all the manufacturers of 
chemicals, 

Mr. Mackay: If your Honor please, 1 dishke to 
ask the Court to adjourn at this time, but I am 
forced to go, because of a prior engagement. T will 
finish this witness in a very short time in the morn- 
ing. 

(Witness temporarily excused.) 
The Court: We will recess until 9:30 tomorrow. 


(Whereupon, at 5 o’clock p.m., an adjourn- 
ment was taken until 9:30 am., Friday, Janu- 
ary 30, 1948.) [260] 
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January 30, 1948 
The Court: Proceed. 


Whereupon, 


GEORGE MILLER 
called as a witness for and on behalf of the Peti- 
tioner, having been previously duly sworn, resumed 
the stand and testified further as follows: 


Direct. Examination 
(Continued) 


By Mr. Mackay: 


Q. Myx. Miller, last night I think we were talking 
about Vitamin C in liquid form. Have you any- 
thing to add to that? 

A. Yes. I made a modified statement and I 
checked with my west coast representative. IT said 
that T believed that Vitamin C was present in liquid 
form. I was mistaken in that statement. What I 
was thinking about was the formulation of the vita- 
min tablets, which do contain Vitamin C as a com- 
ponent part. 

Q. Now, did your company manufacture and sell 
any vitamins during this period from 1941 to 1942? 

A. Oh, yes, great quantities of vitamins. 

Q. Have you an idea about how many ? 

A. Well, for example, we won the Army an@ 
Navy E in the government for vitamin work and 
other confidential work. We produced probably 
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3,000,000 tablets for the Army and [262] Navy from 
that time on. 

Q. Now, you spoke about the two methods or 
manners of distributing products. T think you men- 
tioned one, the proprietary and the ethical. 

A. That is right. 

Q. Now, can you please explain to the Court the 
importance of a trade name with respect to the pro- 
prietary; that is, compared with respeet to the 
ethical ? 

A. There is quite a distinct difference between 
what we called a so-called trade-mark and the pro- 
prietary or patent medicine field, which is sold to 
the consuming public, and the trade-mark which is 
sold to the physicians or the ethical field. 

In other words, what I mean by ethical field is 
direct contact with the physician who, in turn, pre- 
seribes it on a written prescription to be sold at a 
registered drug store, and that is this: The ordinary 
conception of a trade-mark in the patent medicine 
field would inelude such products as Alka Seltzer, 
Bromo Seltzer, Salhepatica, Ipana Toothpaste, and 
all you have to do is to turn on a radio to hear Fred 
Allen or Walter Winehell selling products to the 


aa 


public. 

Q. To the ultimate consumer? 

A. ‘To the ultimate consumer. That name, then, 
a trade-mark is a trade way of selling that particu- 
lax product. It becomes what we call a franchise 
item. By franchise I mean [263] they have devel- 
oped a name in the trade by merchandising and 
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advertising through magazines, newspapers, radios 
and what not. 

On the other hand, an ethical trade-mark is de- 
pendent entirely in my own experience, which is 
quite long along that line, in that the direct ap- 
proach is made not to the lay public but to the 
practicing physician, and he is acquainted particu- 
larly with the type of formulation in that particular 
product. He is also acquainted in cases of vitamins, 
potencies, balance of the structure of the particular 
products, and he then relies practically, entirely, not 
on the name that is presented to him on a new item 
in particular, but on the honesty and integrity and 
the control of the manufacturer selling that product. 
So, you have got an entirely different value between 
trade names in the ethical field and trade names in 
the patent medicine or proprietary. The name of 
the manufacturer is the most tmportant factor in 
the ethical field. 

Q. You mean the manufacturer or suppher? 

A. Oh, supplier; that is right. T beg your par- 
don. We eall them distributors, too. 

Q. Well, could you illustrate some of the leading 
companies who operate through the ethical way? 

A. Yes. A great number of very fine companies 
who have a complete representation through clinical 
research; people like Parke Davis & Company, 
Sharp and Dome, Winthrop, [264] Abbott Labora- 
tories, E. R. Squibb & Son, Stuart Company today, 
the Dillon Company and many other smaller com- 
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panies. Even people like Lakeside Laboratories in 
Milwaukee, very fine people, do an outstanding job. 

Q. Well now, for instance, take a company like 
Squibb that operates in an ethical way. Does the 
name of their products have particular significance, 
J mean, on the label as contrasted to the label which 
would show as a Squibb product? 

A. Well, the Squibb label itself and the Squibb 
trade-mark of integrity is something that is out- 
standing. Squibb, as you know, make a great num- 
ber of products. They are also making a great 
mumber of household products. The name ‘‘Squibb’’ 
stands for integrity and confidenec. It is a label 
itself. 

Q. Now, what have you to say with respect to 
the difficulty of changing a trade name that has 
been used on an cthical product? 

A. It is not particularly difficult, nor 1s it too 
expensive to change a name, and with your Honor’s 
permission, picking up the drug I mentioned yes- 
terday, Hexylresorcinol, Sharp & Dome, who are 
the manufacturers and have the patents on Hexyl- 
resorcinol for a period of 17 years, being the 
founders of that name, have difficulty particularly 
when it came to the use of that drug in a mouth- 
wash, so they changed [265] it to ST'TS7, which is 
much simpler. They did that simply by contacting 
the sales departments. The detail men called on 
distributors and they sent out three or four series 
of letters to all the doctors in the territory in which 
they were promoting the item. There was no diff- 
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culty at that time. As a matter of fact, I was in the 
ethical drug operation at that time, and there was 
no change except in the listing in our want books 
of the new name. 

Q. I think you spoke about the integrity of the 
suppher. I think you also spoke about research and 
control. Will you please explain briefly what you 
mean by control? 

A. Control is the all important factor in a 
pharmaceutical industry. Adequate laboratory con- 
trol starts from the crude material base in which 
every single item, every component part, regardless 
of its importance or regardless of its active ingre- 
dients, must be checked very carefully. We have 
found even at times labels are placed on wrong 
packages. For example, a rejection was made in 
our laboratory a short time ago of a carload of 
ealeium carbonate. A carload of carbonate was re- 
jected due to the fact that our laboratory found 
iron filings in very minute quantities in this par- 
ticular car. Upon investigation we found they used 
ivon filings to blow out the vats in the manufae- 
ture or purification of these particular goods, and 
somebody forgot to remove it. That goes not 
only [266] 

Mr. Maiden: If the Court please, Myr. Miller runs 
far beyond the scope of the question asked him. T| 
want to call the Court’s attention, if I may, to the 
fact that the real issue and the only issue in this ease 
is how much did The Stuart Company pay Vita- 
Food Corporation for this trade-mark, this trade 
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naie. There is no issue in this case as to fraud or 
as o the contraet compliance or anything else. The 
on7 issue is What did Stuart Company pay The 
Vin-Food Corporation for the trade-mark. 

-ow, Vita-Food Corporation did not sell to The 
Start Company any concentrate. It only sold the 
naae. The record will show that after this contract 
of Jovember 28, 1942, the Stuart Company no longer 
usd any of the vitamin concentrates manufactured 
by Vita-Food Corporation. I believe we are getting 
wa beyond the real issue in this case and taking up 
nedless time with a lot of immaterial matter. 

‘he Court: Is The Stuart Company still using 
thename ‘‘the Stuart formula’’? 

ir. Mackay: Yes, vour Honor. 

‘he Court: Then this seems to be all hypotheti- 
eal They didn’t change from one name over to 
ancher. You are asking the witness about the needs 
anc practicality of changing the trade name from 
one name to another, and this company didn’t 
chage from one name to another. So vou are deal- 
ingwith something that is speculative as far as I 
car see, aud [267] a lot of this is cumulative. I 
thik the suggestion is very well made. 

by. Mackay: J will bear that in mind. I would 
‘sto make this observation, of course, that the evi- 

y®e shows that the parties were contemplating, at 
‘acs the officers of The Stuart Company were con- 
Wholating, the change of the name to show the un- 
Wyprtance of this particular trade name. 
‘he Court: Yes, but they didn’t change the 
Mie, and you are taking up a great deal of time. 
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Mr. Mackay: I will shorten it, your Honor. I 
will keep that in mind. 

The Court: We haven’t time to explore a subject 
that isn’t material. 

Q. (By Mr. Mackay): I will call your attention 
to Exhibit 9 and to the Jabel which is on the left side 
of the white paper. That has been identified as a 
label which was used by The Stuart Company prior 
to November 28, 1942, and particularly to the ques- 
tion or statement there: ‘‘An aqueous concentrate 
derived from natural food sources, fortified.” 

Mr. Mackay: I might state, your Honor, that 
that was changed as shown here by the other one. 

The Court: That was a very small change, Mr. 
Mackay. The average person in the public wouldn’t 
even notice it, unless they were accustomed to read- 
ing fine print on the labels. [268] 

Q. (By Mr. Mackay): May I ask if a doctof 
would notice that? A. Yes. 

The Court: That is right, a doctor would notice 
it. So would a trained person, but the point is the 
name “Stuart formula’’ was still used and the sub- 
ject is practically the same, and it was still a vitamin 
concentrate. 

Q. (By Mr. Mackay): You stated, Mr. Miller, 
that you had examined this product in October, 1942. 

A. Yes, sir. 

Q. I will ask you from your examination if that 
statement I just called vour attention to on the label 
was correct? 

A. Misleading in its entirety. 
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Q. Iwill ask you if you were interested 

The Court: Did you say correct or corrected? 

Mr. Mackay: I asked him if it was correct, and 
he said it was misleading. 

The Court: You mean it was a natural? 

The Witness: No, it was misleading. The state- 
ment says ‘‘natural food sources, fortified.’’ 

The Court: We have been all over that. Lt was 
represented to Mr. Hanisch that it was a natural 
vitamin and it has been testified at one time Vitamin 
C, derived from corn, was said to have bee1—was it 
Vitamin C? [269] 

The Witness: Yes. 

The Court: ——derived from corn, was said to 
have been a natural. <At one time it was said to 
have been a natural vitamin, isn’t that right? 

The Witness: Yes. It has changed since then. 

The Court: So this all has to do with the develop- 
ment of vitamins and the analysis of them and it is 
not really strictly material to the question we have 
before us. Now, what is the next question ? 

Q. (By Mx. Mackay): As a result of your ex- 
amination of the product in 1942, was your company 
interested in manufacturing that same product? 

A. No, we were not. 

Q. Why not? 

The Court: Whose company? 

The Witness: Strong Cobb & Company. 

The Court: Interested in mnanufacturing what 
product ? 

The Witness: ‘Stuart formula.” 
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Mr. Mackay: The product was then being manu- 
factured by The Vita-Food Company. 

The Court: What is the materiality of this, 
please? 

Mr. Mackay: Well, if your Honor please, our 
case is just this: At this time 

The Court: Well, your case is what the intent 
of [270] the parties was in executing the agreement 
which is in evidence as Exhibit 12, upon which there 
has been very little evidence. Now, I will at this 
time return the agreement to you, Mr. Mackay, with 
this comment: This exhibit was received in evidence 
yesterday, or the day before, as Petitioner’s xhibit 
12. I received it in evidence because I thought that 
it was for the convenience of counsel to offer it at 
that time. There has not been an adequate founda- 
tion Jaid for the receipt in evidence of this agree- 
ment. The testimony of Mr. Hanisch has been com- 
pleted, direct and cross-examination. He was asked 
very little about this settlement agreement and I 
think that it was improper to receive it in evidence 
at the time it was received. Therefore, I am going 
to now reject the document and have it marked for 
identification as Exhibit 12, and ask vou at the 
appropriate time to introduce some evidence relating 
to the settlement agreement; why it was entered into, 
what the intent of the parties was, and that is what 
vour case is about. 

Now, that will indicate to you why I will sustain 
the objections to a lot of descriptive testimony about 
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the general business of the marketing of vitamins. 
Read the last. question. 


(The question was read.) 


(The document heretofore marked Peti- 
tioner’s Exhibit No. 12 was rejected.) [271] 


Mr. Maiden: If the Court please, I would like 
to move that that answer be stricken from the record 
as being irrelevant and immaterial to any issue in 
this case. 

Mr. Mackay: I would like to be heard on that. 

The Court: Mr. Miller, when did you begin man- 
ufacturing a vitamin for The Stuart Company ? 

The Witness: The first invoice is dated August, 
1943. 

The Court: Now, from your testimony it ap- 
pears that these vitamins that were sold to the public 
are something of a prescription. 

The Witness: That is right. 

The Court: They are compounded probably in 
very much the same way as a tablet which has two 
or three ingredients in it? 

The Witness: Yes, your Honor. 

The Court: Like empirin with codine in it, or 
something like that? You buy codine in wholesale 
quantities; you buy the other ingredients in whole- 
sale quantities. Now, after every vitamin has been 
developed it became—the different commodities he- 
came, the different vitamins became commercial com- 
modities and, apparently, anvone wanting to go into 
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the business of selling them can do just that as they 
ean go into the grocery business, but there are 
business standards and there are professional stand- 
ards that have to be [272] followed. 

Now, we have been told a great deal about that. 
You apparently were asked to put up a product for 
The Stuart Company in—what date did you say? 

The Witness: August, 1943. 

The Court: August of 1943, and at a certain time 
you stopped doing that. Is that right? 

The Witness: No. 

The Court: You just testified that you did. You 
were no longer interested in 

The Witness: In October of 1942. 

The Court: When did you begin? 

The Witness: August, 1943. 

The Court: You couldn’t begin in 1943 and end 
in 1942. 

The Witness: I am sorry. You misinterpreted. 
We were requested to quote on a product. [273] 

The Court: I want to eut short this extensive 
testimony on immaterial matter. Now, did you 
make up something that they sold? 

The Witness: Not until August of 19438. 

The Court: <All right. When did you stop mak- 
ing it? 

The Witness: Never stopped. 

The Court: Now, what is the meaning of your 
last question to Mr. Miller, about which he started 
to testify that at some time they were no longer in- 
terested in making something ? 
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Mr. Mackay: Our position is this 

The Court: I know what your position is. What 
is your last question to this witness? 

Mr. Mackay: My last question, 1 think, was 
whether his company was interested in making the 
product of The Stuart Formula at that time, which 
had a molasses base. That was for the purpose 

The Court: We have had just reams of testimony 
on the point that nobody wanted to make up a 
vitamin with a molasses base. Now, you didn't 
want to and you never did, did you? 

The Witness: No, sir. 

The Court: All right. That ends that. 

Mr. Mackay: That is all. 

The Court: Mr. Maiden. [274] 


Cross-EHxamination 
By Mr. Maiden: 


Q. Mr. Miller, 1 believe you testified that you 
first saw The Stuart Formula, that is the concen- 
trate, in October of 1942. A Nese sii 

The Court: What do you mean by ‘‘concen- 
trate’’; this liquid stuff? 

Mr. Maiden: The liquid stuff. 

The Court: All right. 

Q. (By Mr. Maiden): What was the occasion 
for your first seeing samples of that Stuart For- 
mula ? 

A. A request for a quotation from The Stuart 
Company. 
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Q. What sort of a request did The Stuart Com- 
pany make of you? 

A. Asked us if we could make this product and 
what price we would make. 

Q. What time in October of 1942 was that, do 
you recall? 

A. I don’t know the date. That is a long time 


ago. 
Q. Did they present some samples of the formula 
to you? 


A. We picked up the samples ourselves from 
trade shelves. We do that, as a matter of fact, of 


course 

Q. Was that product being sold in your terri- 
tory at that time? [275] 

A. Never heard of it, sir. 

Q. Never heard of it? AS No wsin 

Q. How many separate samples did you have? 

A. If I reeall, at that time, approximately three 
or four were sent in by Alr. Strathe, our sales vice- 
president. 

Q. Where was Mr. Strathe located ? 

A. In Cleveland, but he had been traveling the 

West Coast. 
And he picked up three or four samples? 
That is right. 
Did all those samples bear control numbers? 
I don’t remember. 
No recollection of that at all? 
No analysis was made of the product; merely 
physical observation. 


> OPOPO 


Commissioner of lnternal Revenue 309 


(Testimony of George Miller.) 

Q. What is a control number? 

A. A number given to the product at the time of 
manufacture to identify the date and time and the 
methods under which it was manufactured. 

Q. Does that appear on the label? 

A. Appears on the label of every good pharma- 
ceutical company. 

Q. You would assume they had control numbers, 
is that right, since they were picked up off the 
shelves? [276] 

A. I don’t know. I can’t answer that. 

Q. Is it lawful to sell them without control num- 
bers on them? A. Yes, sir. 

Q. Itis. Did you have any written report made 
for you on those samples? 

A. By our laboratory ? 

Q. Yes. 

A. No. No analysis was made; merely physical 
observation and immediate recognition of the base 
of the product. 

Q. In other words, you did not actually analyze 
the liquid; you simply looked at it and read on the 
label its contents, is that right? 

A. That is right. 

Q. Then you state that from that information 
you determined that you could dupheate that con- 
centrate ? 

A. Without the base, with a different base. 

The Court: Well, in hquid form or 

The Witness: In liquid form, vour Honor, ves. 

The Court: What was the base you were going to 
use? 
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The Witness: Malt, which is recognized as a 
standard and very acceptable base; different types 
of malt. 

Q. (By Mr. Maiden): Now, sir, have you been 
testifying here from any kind of written report or 
are you just testifying from your [277] memory? 

A. From my memory. 

Q. I believe the Court brought out the fact that 
you do now supply The Stuart Company with its 
concentrate and that you have been supplying The 
Stuart Company since August of 1943. 

A. Whats rigiat. 

The Court: They are still selling vitamins in 
liquid form? 

The Witness: Yes, your Honor. 

The Court: That is what we mean when we use 
the term ‘‘concentrate,’’ is that mght? 

The Witness: Yes. 

The Court: Otherwise we call it capsules, tab- 
lets? 

The Witness: We eall it hquid syrup vitamins. 

The Court: Then, let’s call it by its right name. 

Q. (By Mr. Maiden): Is The Stuart Company 
now one of your large customers ? 

A. Yes, they are. 

The Court: How much do you sell them a year? 

The Witness: At the present time—it has varied 
anywhere from $100,000.00 up to approximately 
$785,000.00—pardon me, your Honor, I don’t have 
those figures with me, but approximately in that 
neighborhood. [278] 
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The Court: Sell them anything else besides the 
liquid vitamins ? 

The Witness: Yes, we have made up and created 
new products for The Stuart Company. The syrup 
is only a fraction of that. 

The Court: What other products? 

The Witness: We make the Stuart tablets, which 
are the A, B, C. We make the hematinic, which 
is a liver and oil; AB-complex, which is a high po- 
tency; B-complex, and a dental product known as 
Viorol. 

The Court: Those are all sold under various 
names ? 

The Witness: Yes, your Honor. 

The Court: Is The Stuart Formula used only on 
the syrup-vitamin ? 

The Witness: To the best of my recollection, 
The Stuart Formula is used on the hquid. 

The Court: Only on the hquid? 

The Witness: To the best of my recollection. 

The Court: But you are not sure of that? 

The Witness: That is right. It may be used on 
the tablets. I am not sure of that. IT haven't seen 
the label for some time. 

Q. (By Mr. Maiden): Mr. Miller, are the vita- 
mins, the liquids and the tablets that you manu- 
facture for The Stuart Company, and other [279] 
items that you manufacture, natural or synthetic? 

A. A combination of both. The vitamims them- 
selves in most cases are synthetic, with the exception 
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of vitamins A and D, and the vitamins contained in 
it are not even considered in figuring potencies. 

Q. Now, I want to ask you to examine this bottle 
of Vitall, which is the product of The Vita-Food 
Corporation, and I will ask you to examine that 
and state if that doesn’t have a molasses base. 

A. On the label it states ‘‘Cane plant concen- 
trate’’ and could well be a molasses base. 

Q. You interpret that as being a molasses base? 

A. Normally, or sorghuin. 

Q. Would you please open that bottle? I believe 
you testified— 

The Court: Have you a spoon? 

Mr. Maiden: I didn’t bring a spoon. 

Q. (By Mr. Maiden): Now, I want you tell the 
Court whether or not that shows any fermentation. 

A. I wouldn’t like to judge from a physical look 
of the product. I would like to take this through the 
laboratory and find out. We have regular fermenta- 
tion checks. 

Q. Maz. Miller, | understood you to say on your 
direct examination that you didn’t have an analysis 
made of that [280] concentrate, that vou only ex- 
amined what it contained. 

A. The analysis was made on the active ingre- 
dients of the product itself. The fermentation was 
evident because the bottle popped, and we ran 
through a fermentation of the product at that time, 
but that 1s a physical check, not a strictly chemical 
analysis. 

Q. How do you check for fermentation? 
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A. We have a recognized fermentation check, 
which is recognized by the American Pharmaceutical 
and the Food and Drug Administration. 

Q. Does this indicate any fermentation to you? 

A. As I said before, I would rather not pass 
judgment. Fermentation can be in small quantities, 
depending on the age of the product too. 

Q. Do you detect any fermentation on that? 

A. Not at the moment. 

Q. I believe you testified on direct examination, 
that is, in effect, that molasses had been forbidden 
for many years in the pharmaceutical field, because 
it always ferments. 

A. Unless processing is taken to completely pas- 
teurize and sterilize the molasses to remove the nor- 
mal bacterial content. You see, molasses is the base 
for the creation of yeast and alcohol. It is highly 
fermentable. 

Q. So, simply having a molasses base doesn’t al- 
ways mean you will have fermentation ? [281] 

A. Notif proper measures are taken, and proper 
pasteurization, but that is a very expensive process. 

Q. Do you know that The Vita-Food Corporation 
has been selling this product for over five years on 
the market? A. I never saw it before. 

Q. You don’t know that? 

A. I don’t know that product. 

Q. Now, I believe vou stated on your direct. ex- 
amination that you could take a product and, just 
by examining its label, noting its contents. just by 
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a visual inspection, you could determine that you 
could duplicate that product? 

A. In most cases that is generally true, yes. 

Q. I didn’t understand that you made any excep- 
tions. 

A. Well, the pharmaceutical field is a tremendous 
field. The chemical field is, too. I couldn’t be that 
brazen. JI am speaking of normal, standard formula- 
tion, yes. 

Q. I will ask you to examine the contents of that 
bottle and tell the Court whether or not you can 
duplicate that product. 

A. I can duplicate the product as far as the 
active ingredients are concerned, but I don’t care 
to fool around with a eane sugar base; that is, an 
extract base, they call it, which would be molasses. 

Q. So that you admit here, now, that you cannot 
duplicate that product? [282] 

A. I didn’t say that. I said I don’t eare to 
duplicate it. 

Q. Well, I want to know if you can duplicate it. 

A. If you ask that as a special research job, yes, 
we can do it. 

Q. You can? A. Yes. 

Q. Notwithstanding that you have no idea on 
earth how the composition is made? 

A. After all, you are stating active ingredients, 
and that is the important part of that product. The 
base is just flavor, and immaterial. 

Q. Isn’t there some special skill or knowledge in 
the blending of these various vitamins in the base? 

A. Secundum artem. That is the most honored 
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expression in the pharmacopocia. That means excel- 
lence in the art of compounding. 

Q@. So that there are no longer in the pharma- 
ceutical field, so far as you know, any formulas for 
making any of the medicines and vitamins and 
things of that nature, that are seeret and that are 
not known by all the manufacturers? 

A. With the exception of certain patented marks 
whieh none of us will touch. The chemical science 
has advanced to a point where qualitative and quan- 
titative analyses can be made on practically every 
product on the market. [283] 

Q. Was that true in January, 1941? 

A. Yes, sir. 

Q. Now, you spoke of many vitamin products. 
I will ask you if, in 1940, in the beginning of 1941, 
if the vitamins that were put out didn’t contain just 
the single vitamins. 

A. No, that is not true. The advent of vitamins 
goes back to cod liver oil, when we put up a U.S.P. 
standard of vitamin A and D. Companies like 
Parke-Davis put out Irdola which is a combination 
of A, B, and B-complex. The Lilly Company put 
out Melvaron which contained A and D and B- 
complex factors, in a palatable syrup base. 

Q. Now, did you ever see or test any of The 


Stuart Formula tablets? A, Noein 
Q. You did not? A. No, sit. 


Q. When you testified that. as of October, 1942, 
there was nothing new or unusual about The Stuart 
Formula composition, did vou mean for the Court 
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to understand that this was true in January, 1941? 

A. I would say yes. 

Q. That is your positive statement on that, Mr. 
Miller? A. Yes, sir. 

Q. Mr. Miller, when you removed that top from 
this [284] bottle of Vitall, you didn’t notice or hear 
any popping sound? 

A. No, sir, but it is a bad cap. Ht is a sprung 
cap. 

Mr. Maiden: That is the liquid concentrate, your 
Honor, that we have been speaking about. 

T believe that is all. 

The Witness: Thank you. 

Mr. Mackay: That is all. 


(Witness excused.) [285] 


Whereupon, 
ROBERT H. DUNLAP 


called as a witness for and on behalf of the Peti- 
tioner, having first been duly sworn, was examined 
and testified as follows: 

The Clerk: State vour name, please. 

The Witness: Robert H. Dunlap. 


Direct Examination 
By Mr. Mackay: 


Mr. Dunlap, what is your occupation ? 
Attorney at law. 

How long have you been an attorney at law? 
Twenty-six vears. 


POPe 
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Where are you now practicing? 

Pasadena, California. 

How long have vou been in Pasadena? 

Ten years. 

Are you acquainted with Mr. Hanisch? 

I have known Mr. Hanisch since September, 


>bOPOPOS 


1914. 

Q. Have you been his attorney since approxi- 
mately December, 1941 ? 

A. Yes, sir, and before that. 

Q. Did you assist in the organization or organize 
the Stuart Company and the Shaler Food Products 
Company ? A. I did. 

Q@. After they were organized, did you become 
the counsel [286] or attorney for those two ecom- 
panies ? A. Yes, sir. 

@. Did you also become an officer of either one 
of the companies, or both ? 

A. Of both of them. 

Q. In what capacity ? 

A. Seeretary of the Stuart Company and, 
after the middle of 1942—prior to that time as- 
sistant secretary—secretary of the Shaler Food 
Products Company, during its entire corporate life. 

Q. Were you secretary of the Stuart Company 
from, say, abont June, 1942, up to and ineluding at 
least November 28, 1942? 

A. Up to the present time. 

Q. Were you familiar with the fact that the 
Stuart Company was under contract to purchase 
Vita-Food produets from the Vita-Food Company ? 

A. Yes, sir. 
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Q. I show you a contract at this time and ask 
you to please identify it, or rather, I show you an 
instrument and ask you to identify it. 

A. This instrument was typed by myself in my 
office during the night of November 27th and 28th. 
The signatures on the document are respectively that 
of Mr. Oscar Wiseman, Mr. Manisch, and myself; 
my own signature. The initials in several [287] 
places in the contract, ‘‘R.H.D.,’’ are my initials. 

Mr. Mackay: Now, if your Honor please, at this 
time J introduce the exhibit which was received as 
Exhibit No. 12, and now, at the Court’s order, has 
been marked for identification as Exhibit 12. I 
made the same statement that the secretary had not 
made a true and correct copy in that the interlinea- 
tions had not shown themselves. At this time, with 
vour Honor’s permission and counsel’s permission, I 
should like to offer the duplicate original here, 
which is signed and which has been identified by this 
witness. 

My. Maiden: No objection. 

The Court: You mean you want to substitute 
that exhibit marked for identification ? 

Mr. Mackay: Yes, your Honor. 

The Court: All mght. You may do that. Mark 
it for identification. 

My. Mackay: I am offering it in evidence now. 

The Court: Is this the settlement agreement? 

Mr. Mackay: Yes. 

The Court: You haven’t laid any foundation 
for that. That is the whole basis. We don’t know 
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the intent of the parties, the circumstances under 
which they executed it, or anything else. If {£ am 
correct in my recollection of the record, isn’t that 
right? If I am incorrect, I would like to clear it 
up in my mind. [288] 

Mr. Mackay: Well, I think it is probably best 
that I do lay a more sufficient foundation and I 
appreciate your suggestion. 

Q. (By Mr. Mackay): Now, Mr. Dunlap, this 
agreement is entitled—that you just identified— 
‘‘Agreement of Settlement of Litigation and Can- 
cellation of Contract.” A. Yessir 

Q. Now, I will ask you if you are familiar with 
any litigation which was at that time pending or 
threatened between the Stuart Company on the 
one hand and the Vita-Food Corporation on the 
other. 

A. Yes, indeed; very familiar. [| had worked 
for approximately three weeks off and on in draft- 
ing a complaint for cancellation of the contract 
of May 5, 1941, charging fraud, charging failure 
of consideration. 

Q. Justa moment. I would like to ask you if vou 
were familiar with the contract which—this con- 
tract I now have in my hand—you were attempting 
to cancel and which was referred to in the heading, 
‘‘Agreement of Settlement of Litigation and Can- 
eellation of Contract.’’ a Westin 

Mr. Maiden: Read that, please. 

(The record was read.) 
Mr. Maiden: I object to that on the eround. if 
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the [288A] Court please, that calls for a conclusion 
of the witness on the issue that is within the prov- 
ince of this Court to determine, and that is what 
the money set forth in this agreement was paid for, 
whether it was paid for the formula or whether 
it was paid for the cancellation of the contract. 

Mr. Mackay: I can’t put it all im at once. 

The Court: The question is, whether he was 
acquainted with another agreement. If 1 might 
suggest, Mr. Mackay, I think the question would 
be better if you would ask the witness if he is 
acquainted with the agreement of May 5, 1941, 
which is Exhibit 8 in this case. 

Mr. Mackay: Yes, your Honor. I think that is 
more scientific. 

Q. (By Mr. Mackay): I call your attentiom 
My. Dunlap, to the first paragraph of the agreement 
you identified, which refers to the agreement of May 
5, 1941, which has been introduced in evidence here 
ase eiiahat Ss. 

A. J was then and I am today. 

Q. Now, will vou please tell the Court, as briefly 
as vou can, the nature of the htigation and the 
disputes that were then being had between the two 
companies, which led to the drafting of the contract 
which you have identified here and which is dated 
November 28, 1942? 

A. Mv, Mackay, I did not finish my statement 
in answer [289] to your question. There was also 
not only threatened the litigation, which I was about 
to file, but there had actually been filed the com- 
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plaint which has been introduced in evidence here, 
Superior Court case, | think it is Exhibit 15. 

Mr. Maiden: That is correct, Mr. Dunlap. It is 
correct, Exhibit 15. 

The Witness: That case was pending. The dis- 
putes between the parties, J will try to make that 
brief, were that The Stuart Company claimed to 
own the trade-mark, ‘‘The Stuart Formula.”’ 

The Court: What is that? 

The Witness: The Stuart Company claimed to 
own the trade-mark, ‘‘The Stuart Formula.”’ 

The Court: Will you make that plamer? 

The Witness: lor the first time, in October of 
1942, the Vita-food Company insisted that The 
Stuart Company and Mr. Hanisch could not dis- 
tribute any vitamins or vitamin concentrates or 
pills unless they were purchased from the Vita- 
Food Corporation. The Stuart Company contended 
that the product being supphed to it by the Vita- 
Food Corporation was endangering the business 
of the company and that, not only was the Stuart 
Company but its officers were in danger of being 
subjected to a Food and Drug Administration 
penalty and perhaps prosecution. 

The Vita-Food Company claimed to own the 
trade-mark, [290] ‘‘The Stuart Formula.’’ The 
Vita-Food Company claimed that The Stuart Com- 
pany could not use its own name in distributing 
vitamins. 

That is all that 1 recall at the moment. There 
were more. | am trving to make it brief. 
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Q. (By Mr. Mackay): Now, Mr. Dunlap, did 
you, as secretary and counsel of The Stuart Com- 
pany, carry on the negotiations principally with 
anybody representing the Vita-lood Company? 

A. I did. I had four conferences with Mr. 
Oscar Z. Wiseman. 

Q. Who is Mr. Wiseman? 

A. Attorney for and vice-president of Vita- 
Food Corporation. 

Q. Did you try to get in touch with Mr. Lewis? 

A. I did. 

Q. Were you able to? 

A. Myr. Lewis referred me to Mr. Wiseman and 
stated he wanted all negotiations conducted with 
Mr. Wiseman. 

Q. Did you carry on the negotiations then, vou 
and Mr. Wiseman, after that? 

A. Yes. I carried on all the negotiations ex- 
cept for two conferences, one on Sunday afternoon, 
November 20th, and the other on the 27th, which 
resulted in the signing of the document, Exhibit 12 
for identification. [291] 

Q. Well, you stated a moment ago that you 
became—TI will withdraw that. 

When you had your controversy with the Vita- 
Food Company at that particular time, did the 
registration of the trade-mark come up? 

A. Ineidentally. 

Q. Did you pass upon it or did you seek the 
advice of other counsel ? 

A. Both. I pulled the books off the shelves 
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myself, and I also sought the advice of other 
counsel. 

Q. As to what? 

A. As to who owned the trade-mark, ‘The 
Stuart Formula.’’ 

Q. And what was the advice? 

A. The advice was that The Stuart Company 
owned it. 

Q. Do you know for what reason ? 

ge eves. This*is a 1920 Act registfation. A 
true trade-mark has to be a coined word or a sym- 
bol. The true trade-mark cannot consist of a com- 
bination of proper names or dictionary names. It 
must be a coined word or a symbol. A 1920 trade- 
mark registration, a 1920 trade-mark is acquired 
by the actual user and it can be registered, which 
produces prima facie evidence of ownership, but 
only prima facie evidence of ownership after it 
has actually been used in interstate commerce for 
one year, exclusively by the person whose name is 
connected with the trade name, by the consuming 
public for the trade. [292] 

Q. Now, Mr. Dunlap, I refer you to Exhibit 15 
and particularly to a letter dated October 8, 1942, 
which is attached to that exhibit and appears to 
have come from the Vita-Food Corporation to The 
Stuart Company. A. Yes, sir. 

’ Q. Did you receive that letter at that particular 
time or were you consulted about it? 

A. I saw it about a half hour after it was re- 
ceived at the offices of The Stuart Company. 
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Q. And that letter, I think, purports to be a 
declaration on the part of the Vita-Food Corpora- 
tion, they intended to cancel the contract with 
respect to certain particulars ? 

A. That is correct, with respect to certain par- 
ticulars only, but you will note that it also contains 
the language, ‘‘In all other respects the contract 
remains in full force and effect,’? meaning that 
the Vita-Food Company still contended that The 
Stuart Company had to purchase all of its prod- 
ucts from the Vita-Food Corporation. 

Mr. Maiden: Now, if the Court please, I am 
going to ask that Mr. Dunlap participate in this 
case as a witness only and not undertake to argue 
the merits of this case and to inject into this case 
his legal opinions. He is here as a witness to 
testify as to facts only. I object to his last state- 
ment and ask that it be stricken from the record, 
as being argumentative and improper. [293] 

The Court: I don’t think that was argumenta- 
tive. We have seen the letter before. He is refer- 
ring to a sentence in the letter. 

Q. (By Mr. Mackay): That letter refers to a 
paragraph 6. You said you were familiar with 
paragraph 6 of the agreement? 

A. Exhibit 8, yes. 

Q. Will you please tell the Court what the effect 
of cancellation of that paragraph 6 would be, as 
required in that notice of November 8th? 

Mr. Maiden: That calls for the legal opinion 
of this witness. He is not testifying as to facts. 
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He is trying to get into the record his own legal 
interpretation of this contract. 

The Court: Is there any meeting between the 
parties as to the meaning of clause 6 in that agree- 
ment? I understood there was not. In fact, I 
believe yesterday you stated that the clause in para- 
graph 6 related to exclusive rights to sell. Isn’t 
that true? 

Mr. Maiden: Yes, that is true, your Honor. 

The Court: But, if certain conditions were not 
met, that the exclusive right to sell would end upon 
giving notice, isn’t that right? 

Mr. Maiden: ‘That is right. 

The Court: Isn’t this cumulative testimony 
here? [294] 

Mr. Maiden: It certainly is cumulative testi- 
mony and it is boring upon an attorney undertaking 
to get his opinion to the Court. 

The Court: He can testify as an expert witness. 

Mr. Maiden: That is true, but he hasn’t been 
so qualified as an expert witness. 

The Court: Maybe Mr. Mackay thought he 
qualified him as an expert. 

Mr. Mackay: He has been a lawyer for 26 vears. 
He is an expert on that. 

The Court: If there is any ambiguity on the 
contract, we must know the intent of the contract. 
Is there anything ambiguous in clause 6 of the 
contract ? 

Mr. Maiden: Your Honor, it is just as plain 
as anything could possibly be. 
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The Court: All right. Then there can’t be very 
much objection to Mr. Dunlap’s testifying about it. 

Mr. Maiden: I have no objection to his testify- 
ing what his understanding was that the various 
provisions should mean, as going to the intent of 
the parties. The thing I was objecting to, if the 
Court please, was his giving a legal opinion here 
as to what effect, as a matter of law, a certain pro- 
vision in the contract would have. JI beheve the 
Tax Court is fully competent to take care of that 
matter. 

Mr. Mackay: I will withdraw that. [295] 

The Court: No, just ask your witness over 
again. The objection is overruled for the present. 
Will you start all over again on that? I think it 
is important. 

Q. (By Mr. Mackay): Mr. Dunlap, in the let- 
ter of October 8, 1942, next to the last paragraph, 
it states in effect that The Stuart Company had 
failed to meet its quota for a 60-day period and 
that therefore your exclusive right to sell under 
said contract hereby terminates in accordance with 
paragraph 6 thereof. Now, I will ask you what 
effect upon the company, the company’s earning 
capacity, the termination of only that right to 
exclusively sell would have had upon the company. 

A. Well, the company was losing money at the 
time. I am sorry I can’t answer vour question di- 
rectly. IT will say that we—I was and we all were, 
‘we’? meaning the company, extremely anxious to 
have this contract terminated. We couldn’t make 
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money as long as the contract was in effect, whether 
it was exclusive or non-exclusive. 

Q. Now, you stated you got in touch with Mr. 
Lewis regarding the difficulties you were having. 

A. I tried to, but I talked to Mr. Wiseman. 

Q. Yes, and that he referred you to Mr. Wise- 
man. Now, you did go to Mr. Wiseman. Did you 
have a conference with him? 

A. I had three conferences. 

Q. Will you please tell the Court when you had 
the [296] first conference with Mr. Wiseman and 
the substance of the conversation you had with Mr. 
Wiseman at that time? 

A. May I refer to my diary? 

Q. Quite all right. 

A. If you want the exact dates, I can give them 
to you. 

The Court: What office did you hold with the 
company at that time? 

The Witness: Secretary. I will give you all 
these dates, if I may. May I do that, your Honor, 
so as not to have to refer to the diary again? 

On the Thursday before November 20, 1942, that 
would be November 17, 1942 

Q. (By Mr. Mackay): Is that the first eon- 
versation you had with him? A. It was. 

Q. Will you please state to the Court the sub- 
stance of the conversation ? 

A. I told Mr. Wiseman that we were entirely 
dissatisfied with the performance of the Vita-Iood 
Corporation, that Mr. Lewis had gone back on 
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some—so many promises, that the contract was 
fraudulent in its inception; that they never did have 
a natural vitamin base; that the Stuart Company 
simply could not go ahead with the outrageous—I 
remember using that expression—pricing of the 
product to the Stuart Company and that we were 
going to break with the Stuart Company—with 
the [297] Vita-Food Corporation. 

The Court: What did you mean when you used 
the term ‘‘outrageous price’’? 

The Witness: I told Mr. Wiseman at that time 
that we had learned during the previous month that 
the 50 per cent payment, which was being made on 
placing the order, was more than the entire cost of 
the orders to the Vita-Food Corporation. I told 
him that we had obtained quotations from veputa- 
ble manufacturers, who actually had a plant and 
controls to give us a better product for not as much 
as two-thirds of the price we were paying the Vita- 
Food Corporation. 

Tn other words, we could buy for two-thirds, or 
one-third less, a better product from a reputable 
manufacturer, who would sell us something that 
wasn’t exploding and embarrassing the company 
and wouldn’t subject us to the criticism for short 
count in the tablets. I told him that consistently 
and persistently the tablet preparations were short 
in count. I, myself, had counted the tablets, and 
we had that verified by a certified public account- 
ant. I told him we had obtained information that 
the original Stuart formula, instead of being the 
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result of studies by the California Institute of 
Technology, actually was made in a garage; that 
the original product, the original batch delivered 
under the February 3, 1941, agreement, was un- 
stable and it was prepared in three days’ time and 
they could not possibly have a stable product be- 
eause it [298] would take much longer than that 
to run the tests necessary to bring out a reputable 
drug item. I told Mr. Lewis that we were through, 
that I was at work at the tinie—told Mr. Wiseman 
that I was at work at the time on a contract, on 
a complaint charging fraud, charging the failure 
of consideration, and asking for a declaration of 
rights, and I would give him 48 hours to make up 
his mind whether he desired to accept the proposi- 
tion of settlement which J then made to him. 

The Court: What was that? 

The Witness: JI told him first we would pay him 
$15,000.00 for the entire business, plant—entire 
business of the Vita-Food Corporation; that we 
would pay them the cost of the merehandise thev 
had on hand, but we were not gomg to pay any 
such inflated price as the Vita-Food Corporation 
was then getting from The Stuart Company. I told 
him, to sweeten the transaction, so that Mi. Lewis 
would not be ont of business with no occupation, 
we would for a while employ him in a consulting 
enapacity to advise our new manufacturing connec- 
tions and to advise with us concerning such manu- 
facturing problems as might arise in connection 
with the change-over to a new supplier. At that 
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conference, I believe, I got as high as $50,000.00. 

Q. (By Mr. Mackay): Now 

A. Mr. Wiseman said they wanted a half a mil- 
lion dollars. [299] 

Q. Now, did you—this conference, of course, 
was after you received the termination notice of 
October 8th? 

A. Yes, and after we had applied to the 

Q. Subsequently to this first conference, did you 
have a subsequent conversation with Mr. Wiseman? 

A. I did, for 214 hours, on the afternoon of Sun- 
day, November 20, 1942. 

Q. Where was that? 

A. Part of the time in my office in Pasadena. 
Mr. Hanisch was also present, and part of the 
time at a restaurant across the street. 

Q. Was Hanisch present at the restaurant? 

A. He was. 

Q. Can you give the Court the substance of that 


conversation ? 

A. Yes. Mr. Hanisch stated that he wanted to 
make one final effort to arrive at a settlement of 
the disputes between the parties, and I think he 
used the expression, ‘‘Get off the hook with Vita- 
Food and get a reliable manufacturer,’’ and he was 
prepared to pay more than I had previously offered, 
because he did not want to drag The Stuart Com- 
pany through the courts because necessarily it 
would be a bitterly fought case and we would have 
to establish the fact that we had been selling a 
product which was not reliable, unstable, did not 
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meet Food and Drug requirements, unsatisfactory 
to the doctors and the [800] consuming public. 

Mr. Maiden: You are making an excellent ad- 
vocate, Mr. Dunlap. 

Mr. Mackay: Pure statement of facts. I am 
very proud of him. 

The Witness: I stated what Mr. Hanisch said. 
Mr. Wiseman maintained, he said he didn’t want 
to get into too many personalities about the matter; 
if we were going to make a settlement, keep per- 
sonalities out of it. M1. Wiseman said he wanted— 
J think his first statement was—$350,000.00. 

The Court: Who said that? 

The Witness: Mr. Wiseman—to divorce the re- 
lationship between the parties so that we could go 
out and buy from whomever we chose. 

The Court: We will take a short recess at this 
time. 


(Short recess taken.) 


The Court: Proceed. 

The Witness: Your Honor, may I correct the 
dates in my testimony. My first meeting with Mr. 
Wiseman was on November 18th, a Wednesday. 
Next was on November 20th, a Friday. 

@. (By Mr. Mackay): Now, the evidence shows 
the complaint was filed by the Vita-Food Company. 
which is now Exhibit 15. I will ask you if you, as 
the attorney for The Stuart Company, had [301] 
prepared a complaint against the Vita-Food Cor- 
poration. 
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A. Yes, a longer one than Mr. Wiseman filed 
in his first complaint. 

Q. You mean he beat you to it? 

A. He beat me to it. 

Q. Have you got a copy of it? 

A. Yes, I have for my files one of the copies of 
the document. I had many, but in order to save 
filing space, I destroyed all but this one. 

Q. Was this complaint filed in court? 

A. It was not filed in court. 

Mr. Mackay: I should hke to offer in evidence, 
if your Honor please, a copy of this complaint. 

Mr. Maiden: This doesn’t seem to be a com- 
plaint, Mr. Mackay. It 1s not signed or verified in 
any respect. The one that you have given me, 
anyway. 

Q. (By Mr. Mackay): Was it signed ? 

A. Never was; never filed. 

Q. That is the draft of the complaint you had 
intended to file against them ? 

A. That is correct. 

Mr. Maiden: I have no objection to it. 

The Court: Did Mr. Hanisch see this? 

The Witness: Oh, yes; thoroughly discussed it 
with [802] him, your Honor. As a matter of fact, 
that 1s about 

The Court: Did he approve of it? 

The Witness: Qualifiedly. He didn’t think it 
was strong enough. 

The Court: I don’t like to be meticulous about 
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this, but I would suggest this be marked for iden- 
tification. 

Call Mr. Hanisch and ask him about it, beeause. 
after all, Mr. Dunlap was acting in the capacity of 
counsel. 

The Witness: And secretary. 

The Court: Yes, but then Mr. Hanisch was 
really the man that was director of the company, 
wasn’t he? 

The Witness: ‘That is right, true. 

The Court: And he was really your client? 

The Witness: That is true. 

The Court: He may have been acting in dual 
eapacity, but he was the boss. 

The Witness: Definitely. 

The Court: So, let’s have this marked for iden- 
tification, then, as Exhibit 16. I believe that is the 
next number. 

The Clerk: Yes, your Honor. I don’t seem to 
have Exhibit 15 amongst the Court’s exhibits. That 
was a complaint. 

The Court: I think counsel are using some of 
those exhibits, and the Court can get them back 
after while. 


(The document above referred to was marked 
Petitioner’s Exhibit No. 16 for [303] identi- 
fication.) 

Q. (By Mr. Mackay): Now, Mr. Dunlap, as a 
result of the negotiations which you had with Mr. 
Wiseman, was there a contract entered into? 

A. A settlement? 
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Q. Yes. A. Yes. 

@. And that has been referred to here as the 
document identified as—or submitted for identi- 
fication as—Exhihit 12? A. Yes, sir. 

Q. I will ask you to please tell the Court—to 
study that document and from your knowledge tell 
the Court—just what you were trying to say. 

A. We were trying to get rid of the pending 
litigation and we were trying to divorce ourselves 
entirely from the Vita-Food Corporation and all 
relations with them, and settle our various disputes, 
principally trying to get for Mr. Hanisch and The 
Stuart Company—and I advisedly say Mr. Hanisch 
and The Stuart Company—freedom to go out and 
buy a better product at a lesser price so that at 
long last The Stuart Company could begin to make. 
some money. 

At that time Mr. Hanisch held notes of the com- 
pany for $70,000.00. He had an extremely unsatis- 
factory product. He was pouring money into trying 
to sell it, and the company was [3804] pouring 


money 

Mr. Maiden: I object to that answer as going 
far bevond the scope of the question. 

The Court: You may cross-examine, Mr. 
Maiden. 

The Witness: Incidentally and as a very minor 
matter, in order to wash up the whole thing, I sug- 
gested getting a quitclaim of whatever rights there 
might possibly be, so that they couldn’t raise it 
again—from the Vita-Food Corporation of the 
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trade-mark, ‘‘The Stuart Formula.’’ We believed 
we owned it at that time, but the objective that we 
had was so that we could at long last go out and 
have this company begin to make some money. 

Q. (By Mr. Mackay): What significance did 
the words ‘‘eancellation of contract’’ have in the 
heading ? 

A. That was the principal part. We wanted to 
get rid of the litigation so that we wouldn’t have 
to prove what an inferior product we had been 
selling. 

Q. Did the litigation arise because of the con- 
tract of May 5, 1941? 

A. Yes, because of the contract of May 5, 1941. 
At the very time of the notice of cancellation—at 
the time that it was in preparation by the Vita-Food 
Company—I was already at work on a—that is 
complaint marked for identification Exhibit 16, to 
rescind the agreement in its entirety. In other 
words, by that time we became very sorry we had 
ever met Mr. [305] Lewis. 

Mr. Maiden: Thank you, Mr. Dunlap. 

Q. (By Mr. Mackay): Now, at or about the 
time this cancellation agreement was entered into. 
were there discussions with respect to the continu- 
ance of Mr Haniseh’s ownership of the stock and 
also his requiring him to manage, contmue as man- 
aging agent of The Stuart Company? 

A. Very definitely and extensively. 

Q. And who insisted on those provisions going 
in? A. Mr. Wiseman. 
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Q. Do you know for what reason? 

A. Mr. Wiseman said that in his opinion Mr. 
Hanisch was the sparkplug of the Stuart Company, 
and without Mr. Hanisch nothing would happen; 
it wouldn’t be any good, wouldn’t do any business; 
and he wanted Mi. Hanisch to be tied in and re- 
main as managing agent of The Stuart Company 
and continue to devote a great portion of his time 
to The Stuart Company so the job of merchandis- 
ing would go on, and get the payment per bottle 
provided for in paragraph 5, whether the name of 
“The Stuart Formula’’ was used or not. 

As a matter of fact, I had given my opinion 

The Court: Don’t go beyond the scope of the 


question. 

The Witness: All right. [306] 

Q. (By Mr. Mackay): I call your attention to 
paragraph 3—or 7, I mean, of the agreement. 

A. In the event of the abandonment of the 


trade-mark 

The Court: He hasn’t asked you a question. 

Q. (By Mr. Mackay): I call your attention to 
paragraph 7, and particularly to what is indicated 
there as an insertion in the contract after it had 
been typed, ‘‘of the abandonment of said trade- 
mark, ‘Stuart Formula,’ by said party.”’ 

Who said that? A. Mr. Wiseman. 

Q. Now, Mr. Dunlap, that agreement I believe 
provides that The Stuart Company would pay a 
total of $197,700.00. A. Yes, sir. 

Q. As I recall, $85,000.00 was to be paid in cash, 
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and the balance, $40,000.00, in monthly installments 
of $4,000.00 each. I think also the contract provides 
that $122,700.00, or the balance of the $197,700.00, 
be paid over a period of time and based upon unit 
sales. ne Right. 

Q. Now, Mr. Dunlap, can you tell the Court 
what, in your opinion, that payment was made for, 
the $197,700.00 ? 

Mr. Maiden: I object to Mr. Dunlap’s giving 
any of his opinions. I want Mr. Dunlap to testify 
as to intentions. [307] He can do that. What was 
the intention of the parties—hbut I object to his 
giving any opinion. 

The Court: Objection sustained. 

Q. (By Mr. Mackay): I will withdraw that. 
J will ask you what was your intention, as an officer 
of the company, with respect to the payment of 
that sum of money. 

A. ‘The intention was to place The Stuart Com- 
pany in a position so that it could buy a product 
at a realistic price and make a profit. A better 
product at a lesser price would put the company 
in the black, and we wanted to get the freedom. 

Q. Freedom from what? 

A. Fyrom the obligation to buy only from Vita- 
Food. 

@. And those obligations were under the con- 
tract of May 5, 1941? 

A. Correct. We wanted to settle all disputes 
with Mr. Lewis and the Vita-Food Company. We 
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wanted to get back the stock which had been prom- 
ised him, but which had not been issued. 

Q. Promised whom? A. Mr. Lewis. 

The Court: How many shares? 

The Witness: 300 shares, your Honor. 

The Court: Which company ? 

The Witness: The Stuart Company—in order 
to be [308] factually accurate, your Honor, he was 
to get 150 shares of the Shaler Food Products 
Company and 150 of The Stuart Company, as orig- 
inally set up, and when the companies merged, that 
meant 300 shares in The Stuart Company. 

Q. (By Mr. Mackay): Explain what you mean 
by ‘‘merged.”’ 

A. Under the California Civil Code there is a 
provision for merging one corporation into an- 
other. That statutory procedure was followed and 
the two companies were actually merged. The 
Shaler Food Products Company was merged into 
The Stuart Company. We wanted to get also out 
of the necessity of exposing or trying the lawsuit 
and thereby arming the competition with informa- 
tion as to the character of our product which we 
were then selling. Incidentally, Mr. Hanisch did 
not wish to have his own son’s name—that is, Stu- 
art—used by anyone else than himself. 

Q. How would a litigation affect—what did you 
think at that time, what effect did you think the 
litigation would have had upon the business of The 
Stuart Company, its name? 

A. Well, a product which was being sold for hu- 
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man consumption, we didn’t care to prove it was 
actually compounded in a kitchen of a Mr. Ellis, who 
was an instructor at the California Institute of 
Technology at that time. We didn’t want to prove 
that the product was exploding and had been ex- 
ploding, and apparently Mr. Lewis could do noth- 
ing about it. [809] We didn’t want to prove that 
the label statement that the product was com- 
pounded primarily from natural source was actu- 
ally misleading. We didn’t want to prove that there 
was no such thing as a secret process involved in 
the production of the then ‘‘Stuart Formula.” We 
didn’t want to be im the position of proving that 
the Vita-Food Corporation was of little or no finan- 
cial responsibility and that we had been dealing 
with that kind of a manufacturer. We didn’t want 
to prove that. We didn’t want to supply informa- 
tion which might have led to a Food and Drug seiz- 
ure, all of which would have been used to our det- 
riment by the competitors. 

Q. I will ask you, Mr. Dunlap, to explain what 
you had in mind when you wrote paragraph 4 of 
the agreement. 

ithe Gourt: «Of what? 

Mr. Mackay: Of the agreement of November 
98, 1942. which is marked for identification as Ex- 
hibit 18. 

The Witness: J knew that if we were paying a 
royalty, we were recognizing some kind of owner- 
ship. Therefor, I insisted on the use of the expres- 
sion ‘“‘royalty basis’’ so that it would not appear we 
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were paying a royalty to anybody. I had in mind 
that that was merely a means of describing. the 
measurement of payments, so much a bottle. T will 
amplify that. If we could save, and we knew we 
could save, by purchasing a better product from a 
more reliable manufacturer, we could well afford to 
pay 71% cents a bottle, because we were going [310] 
to make 22 cents more on every bottle of tablets 
sold. IT had in mind that these payments were to be 
made on any product that we sold, and I call your 
attention to this: ‘‘Whether sold under the trade 
mark, ‘The Stuart Formula,’ or not’’—in other 
words, no matter what The Stuart Company sold, 
no matter what they called it, we still had to pay 
the 714 cents a bottle. As the potencies were in- 
ereasing, we made larger pavments up to 121% 


eents. I also had in mind this 

The Court: Would potencies inerease the sale 
price, that is, the amount The Stuart Company 
could get? 

The Witness: No, your Honor. 

The Court: It wouldn’t? 

The Witness: It’s very easy to explain. We 
were selling at $2.30 then, and the product today 
has been improved so that it would probably have 
to sell for $5.00 a bottle—added more of the vita- 
mins. [ can’t give vou the quantities. 

The Coutt: That is what I asked you. Tigvon 
sold something that had an increased potency, 
wouldn’t it sell for more on the market? 

The Witness: Well, it didn’t, your Honor, be- 
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cause the prices of these products came down. May 
J finish ? 

Mr. Mackay: Yes. 

The Witness: You asked me what I had in mind 
in writing paragraph 4. I would like to state this: 
that the payments were divided into three sections; 
the first one was a [311] cash payment, the next a 
note signed by The Stuart Company and Mr. Ha- 
nisch, and the third was a Stuart Company obliga- 
tion alone. 

Q. (By Mr. Mackay): You mean with respect 
to the $122,700.00? 

A. Yes, that is correct. Mr. Haniseh actually 
that night signed a note for $40,000.00 payable to 
the Vita-Food Corporation. 

Q. Now, do-you remember when that contract 
Was signed ? 

A. Ten minutes after 6:00 on the morning of 
November 28th. 


Q. When was the contract drafted ? 
A. During the whole night? 

Q. Was Mr. Wiseman present? 

A. He was. 

Q. Who else? 

A 


Mr. Hanisch. Mr. Hanisch jomed us shortly 
after midnight. 

Mr. Mackay: If your Honor please, I should 
like to offer in evidence the exhibit identified as 
Exhibit 13—12, I mean. 

Mr. Maiden: No objection. You are now putting 


this in evidence? 
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Mr. Mackay: The original in place of the other. 
The Court: Received as Exhibit 12. 
The Clerk: Exhibit 12. [312] 


(The document heretofore marked Peti- 
tioner’s Exhibit No. 12 was received in evi- 
dence. ) 


Mr. Mackay: Will you take the witness. [313] 


Cross-Examination 
By Mr. Maiden: 


Q. Are you still connected with The Stuart 
Company ? A. Yes, sir. 

Q. Are you its attorney? A. Yes, sir. 

Q. Are you an officer of the company? 

A. I am. ; 

Q. Do you draw any compensation from The 
Stuart Company as an officer? A. No, sir. 

Q. You never have? A. No. 

Q. You are on a retainer fee basis as that at- 
torney ? 

A. No, I have arrangements on a per diem basis. 

Q. IL guess that would cover your participation 
in the trial of this case? 

A. That is correct. I expect to paid on a per 
diem basis for my appearance here. 

Q. Now, Mr. Dunlap, there has been some testi- 
mony here about the discussion of the contract of 
May 5, 1941, Exhibit 8. A. 6 @s,-5103 

Q. Did you draft any part of that agreement? 

A. No. I would like to explain. An agreement 
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was presented to me about the 24th, on the 24th of 
April, 1941. I [314] didn’t like it. I redrafted the 
agreement, turned it over to Mr. Hanisch, and he in 
turn turned it over to Mr. Lewis. Mr. Lewis, in my 
presence, said he would not accept any of my sug- 
gestions. ‘This was going to be the coutract or else 
there would be no deal. 

Q. Well, then, what occurred ? 

A. What occurred ? 

Q. Yes, after he rejected your draft, then was 
this draft drawn? 

A. Yes, sir; drawn by Mr. Overton, so I was 
told by Mr. Lewis. [315] 

Q. In other words, there is no language in this 
agreement that origiated with you? 

A. I don’t know. They might have accepted 
from my other draft. I haven’t cheeked it with the 
draft I prepared. Something with reference to an 
arbitration clause. ‘They meght have accepted some 
of that. 

Q. Was it your idea of inserting in the agree- 
ment this arbitration arrangement, Mr. Dunlap? 

A. I don’t know whether I suggested it or Mr. 
Hanisch suggested it. L don’t like it. Probably he 
did. I don’t like arbitration agreements; don’t 
think they mean anything in this 

Q. You read over the agreement, though, I pre- 
sume ? m Yes; SIT. 

Q. And did you think you understood the agree- 
ment at the time, the agreement when vou read it 
over ? im Yes, [ did. 
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Q. Well, I am going to ask you to read Para- 
graph Second of this agreement and tell me what 
you understood that to mean at the time it was 
written. 

A. I understood it to mean that the Stuart Com- 
pany recognized that the Vita-Food Corporation 
owned the trademark, The Stuart Formula. 

The Court: Paragraph 2 or Paragraph 

Mr. Maiden: It 1s Paragraph 2 on page 3, your 
Honor. [816] 

The Witness: Paragraph 10. I understood the 
parties intended—that the Vita-Food Corporation 
should own the trademark. At that time I did not 
profess anything. 

Q. (By Mr. Maiden): You mean since that 
time you have become an expert in the field of trade- 
mark law? 

A. Well, I hate to call myself an expert. I have 
done considerable work in connection with trade- 
marks for this and other companies. 

@. But since this time? 

Re Uhettis right. 

Q. Now, Mr. Dunlap, you stated that The 
Stuart Company was anxious to get out from under 
this contract. A. Certainly. 

©. When did that desire come to The Stuart 
Company first? 

A. On October 1, 1942, when for the first time 
Mr. Hanisch obtained definite information he could 
buy the pills and the goo, as we call it, on—for 30 
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cents a bottle less than we were paying, two-thirds 
of the cost. 

Q. In other words, vour desire to get out from 
under this contract came over you when you found 
out that you could buy this vitamin concentrate at 
cheaper prices and that occurred in October of 
19422 me Phatissaeht, (3174 

). Prior to that time you had had no such de- 
sire to get out of the contract? 

A. Oh, I didn’t hke the contract. 

Q. That doesn’t answer my question, Mr. Dunlap. 

A. I would say that—yes, get out of the contract. 
That was a 10-year deal. We continued to believe 
until about the middle of June, I am answering 
your question, 1941, that these representations 
about humanitarianism—there was really something 
to them. In June of 1942 Mr. Lewis and Mr. Ha- 
nisch had conferred and I knew about it because I 
think I talked to Mr. Lewis on one of those ocea- 
sions, concerning a modification of the agreement 
to reduce the quotas and make it so that they could 
provide some semblance of fairness to the relation- 
ship between the parties. 

Now, I can say there was a desire to produce a 
modification of the agreement as early as June, 
1942. 

Q. Now, just as much as we can—now, I appre- 
ciate your extreme interest in this case, but Just as 
much as we can, please try to answer my questions 
as directly as you know you should answer them. 

ee ON) Teht. 
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Q. Then if there is anything that Mr. Mackay 
wants to straighten out, of course, he will have an 
opportunity on redirect examination, and I would 
appreciate that courtesy from you. [318] 

Now, Mr. Dunlap, I believe you heard Mr. Ha- 
nisch state on direct examination that he didn’t 
consider the stock of The Stuart Company to be 
wolth anything. A. On November 28, 1942? 

Q. And at any time during 1942. Did you hear 
him make that statement on direct examination? 

A. I did. 

Q. Are you wholly in agreement with that state- 
ment? A. In 1942, J am. 

Q. Were you m agreement with a statement that 
this stock had no value as of July 31, 1942? 

A. The stock of The Stuart Company had no 
value as of July 31, 1942? 

QO» Yess 

A. Marketwise, it had no value. As a matter of 
fact, the Commissioner of Corporations didn’t think 
it was worth one dollar a share. 

Q. I beheve, however, that a letter you wrote to 
the Corporation Commissioner, Mr. Dunlap—in 
that letter you represented to the Corporation Com- 
missioner that that stock was considered to be valu- 
able security. Now, in view of your previous 
statements, was the statement to the Corporation 
Commissioner a misrepresentation of facts on your 
part, deliberate or unintentional? 

The Court: What exhibit is that? [319] 
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Mr. Maiden: That is Exhibit, Respondent’s 
Exhibit C. 

Q. (By Mr. Maiden): I will call your atten- 
tion to the next to the last paragraph on the second 
page of that letter, and J will ask you to read that. 

A. ‘You should be informed that all the stock- 
holders of The Stuart Company have agreed between 
themselves by endorsement on the stock certificates 
that they will not sell or offer to sell their stock to 
any person outside the present stockholders without 
first. offering the same to such present stockholders. 
You are further informed that none of the stock- 
holders has any present intention of disposing of 
what they all believe to be a valuable security.”’ 

Q. Now, will you answer the question. 

A. With Mr. Hanisch in the company, I think 
any company Mr. Hanisch is connected with is go- 
ing to be a success. He has proved that. 

Q. Well, you haven’t answered my question. 

You just stated that you agreed with Mr. Ha- 
nisch’s testimony—that this stock didn’t have any 
value. A. I do. 

Q. And now you come along and you are shown 
a letter wherein you represented to the Corporation 
Commissioner that this was considered to be a valu- 
able security. [820] 

A, ‘They believed it to be a valuable security if 
Mr. Hanisch continued with the company, devoted 
his efforts to it and took no salary, which Le was 
not taking and didn’t take until last November. 
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Q. Why, then, did My. Hanisch consider and 
why did you consider that the stock had no value 
as of July 31, 1942, if you knew Mr. Hanisch was 
going to continue to operate the company and it 
would be successful ? 

A. Well, the Corporation—may I have that 
question ? 

(The question was read.) 


Mr. Mackay: Read that question again, please. 
(The question was read.) 


The Witness: As of July 31, 1942, the company 
was in debt to Mr. Hanisch in the sum of some sixty 
thousand dollars, or thereabouts. I don’t remember 
the month. If he were not in the position of ad- 
vanecing additional funds to the corporation and 
willing to do so, to pay the detail men to keep the 
thing going, we would have a lot of merchandise 
which nobody would want. It was Mr. Hanisch’s 
willingness to continue to advance money to the 
corporation so that they could expand their opera- 
tion, get the new customers 

Q. (By Mr. Maiden): Now, would you re-read 
my question? 


(The question was read.) 


Mr. Maiden: Now, I will ask Mr. Dunlap to 
answer. [321] 

Q. (By Mr. Maiden): Now, you had just 
stated that the statement made to the Corporation 
Commissioner was based upon your knowledge that 
Mr. Hanisch was going to stay with the business and 
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any business would be successful—that is, if Mr. 
Hanisch were connected with the business. 

Now, I want you to answer my question. 

A. I don’t care to argue with you on this thing. 

Q. Very well. 

A. You say why did I consider—let’s have it 
again. 

(The question was re-read.) 


The Witness: All right. I will answer not as to 
what Mr. Hanisch believed. I will answer as to why 
I believed it. I had seen the financial statement of 
the company. I had talked to Mr. Willis Brown 
and J knew that if they were making a profit, they 
were making a very small profit and that in the fu- 
ture the security probably would be valuable if Mr. 
Hanisch stayed with the company. I did not think 
that it had any value in dollars and cents except 
nominal at that time. 

Q. (By Mr. Maiden): Why didn’t vou tell the 
Corporation Commissioner that in applying for 
this application to issue additional stock? 

A. I did tell him that. I showed the financial 
statement to him and he came back and said, ‘*T am 
not going to give you [322] a permit to merge these 
companies and issue new stock, because your earn- 
ing statement shows the stock isn’t worth any- 
marie?’ 

Q. As a matter of fact, isn’t it a fact that you 
issued a revised financial statement, showing a 
profit by the corporation? 
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A. I have it right here. I would hke to take a 
look at it. 

The Court: Who is Mr. Willis Brown? 

The Witness: Mr. Willis Brown was a certified 
public accountant who was then doing the office 
work of the company. 

This statement of estimated profits of $4,672.00, 
an estimated profit, that was Mr. Brown’s estimate. 

Mi. Mackay: What period? 

The Witness: This was statement of August 3, 
1942. 1 did not know at the time that he had not 
accrued interest and he had not accrued a lot of ex- 
penses. 

Q@. (By Mr. Maiden): Otherwise, in other 
words, vou now claim that you were under a mis- 
apprehension of facts as to the financial condition 
of The Stuart Company when you gave assurance 
to the Corporation Commissioner that ‘‘you are 
further informed that none of the stockholders have 
any present intention of disposing of what they all 
believe to be a valuable security’’? [823] 

A. You say I was Jaboring under a misappre- 
hension ? 

Q. It that what you are now claiming, that you 
were laboring under a misapprehension when you 
represented to the Corporation Commissioner that 
the stockholders believed this was a_ valuable 
security ? 

A. J was Jaboring under no misapprehension 
when I said they did not intend to sell it. They 
didn’t. I was laboring under a misapprehension as 
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to the earnings of the company in that immediately 
preceding period because, as a matter of facet, in- 
stead of making earnings, they made a loss. 

Q. Now, Mr. Dunlap, you prepared the applica- 
tion that was filed with the Corporation Commis- 
sioner ? me I dics 

q). And you set out certain allegations in that 


application ? A. You want to see it? 
Q. Just answer the question. 
A. Yes, I did. 


@. You were asking that the Corporation Com- 
missioner waive the requirements that the addi- 
tional stoek be put in a scroll? 

A. That is right. 

Q. In order to obtain the freedom of the stock, 
you were trying to convince the Corporation Com- 
missioner that The Stuart Company was at that 
time on a profitable basis; [824] isn’t that right’ 

A. That is nght. 

Q. And you obtained or had an accountant ob- 
tain a financial statement which vou submitted im 
support of your application, isn’t that correct? 

A. That’s correct. 

Q. Now, then, do you mean that you accepted 
this financial statement from this C.P.A. as being 
a true and accurate one without making any check 
or effort to verify it or anything? 

A. Yes, certainly. 

Q. Well, did vou tell the Certified Pubhe Ac- 
countant just what kind of a financial statement 
you wanted to show? 
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A. I ealled him up and I said, ‘‘Can you get us 
a new statement?’’ Yes, I talked to him. I said, 
‘What is the situation of the company; can you 
show a profit ?”’ 

He said, ‘‘No, I can show you a estimate that 
there is going to be an estimated profit.’? And that 
is what his statement shows, estimated profit. 

Q. In other words, you called him up and asked 
him if he could show a profit? A. Right. 

Q. And you were anxious to show to the Corpo- 
ration Commissioner a profit regardless of whether 
or not, as a matter of fact, there had been a profit, 
is that right, Mr. Dunlap? [825] 

A. That is not right. I did not intentionally 
make any misrepresentations to any court or pub- 
lic agency or anyone else, for that matter. 

Q. Now, Mr. Dunlap, I call your attention to 
Respondent’s Exhibit D, which is a letter written 
by Mr. Hanisch to the Corporation Commissioner 
in regard to this application, and in this letter M2. 
Hanisch says, ‘‘Mr. Dunlap has informed me of 
his statement to you that the business of The Stuart 
Company is now on a profitable basis and has been 
for approximately 60 days last past. This is cor- 
rect.”’ 

A. Well, it now develops that it now is not cor- 
rect. That was based on this statement of Mr. 
Brown’s. 

Q. In other words, the situation has changed 
for time in making statements, is that correct? 

A. Say that again. 
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Q. The situation has changed with respect to 
time for making statements, is that correct ? 

Mr. Mackav: What do you mean? 

Mr. Maiden: I will withdraw it. 

The Witness: I don’t understand. 

Mr. Mackay: He wil] withdraw it. All right. 

Q. (By Mr. Maiden): Now, Mr. Dunlap, as a 
matter of fact, on November 28, 1942, the only liti- 
gation then pending was the injunction suit brought 
against The Stuart Company by Vita-Food; [326] 
is that correct? 

A. That is mght, in which we about to appear 
and file an answer and a eross-complaint. 

Q. Now, you added that on. 
sponsive. I want him to answer my questions and 
then he can make explanations. The fact remains 
that you did not file an answer to an injunction 
suit, isn’t that correct? A. hat is correct. 

Q. Now, it further is a fact in this case that you 
had been apprised of filing of this injunction suit 
prior to November 28, 1941? 


That was not re- 


A. Two days before. 

Q. I mean 1942. A. Tawo days betore 

Q. And you had been served with the restrain- 
ing order issued by the Superior Court prior to 
that time, is that correct? 

A. TI had not been served: the Stuart Company 
had. 

Q. The Stuart Company had. Now then, what 
was the nature of that htigation? Will vou tell the 


court ? 
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A. The nature of that litigation was to establish 
the allegation that The Stuart Company was bound 
to buy all of its products from the Vita-Food Cor- 
poration. The specific relief asked in that particular 
ease was that The Stuart Company not be enjoined 
from selling any product purchased [827] from the 
other manufacturers under the trade name The 
Stuart Formula. 

Q. Do you now admit to this Court that the only 
relief asked in this litigation was that The Stuart 
Company could be prohibited from using the trade 
name, the Stuart Formula, on any vitamin prod- 
ucts which had not been manufactured by the Vita- 
Food? 

A. Ido notso admit. That is an equity case and 
in any equity case, the Court will render such de- 
erces as the facts definitely merit on the [328] 
hearing. 

Q. Within the scope of the prayer, is that cor 
rect? 

A. No, sir, you are not Jimited in an equity case 
to the relief prayed for in California. 

Q. Now, [ want to know why it is that immedi- 
ately after you were served with notice of that suit, 
that you contacted My. Wiseman and asked for a 
conference. 

A. I did not contact him, he contacted me. I will 
tell you exactly what happened. Mr. Wiseman called 
me up and he said that he would like to have—‘*I 
placed some orders with these orders, and aren’t 
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they gomg to reply to the orders?’ I called Mr. 
Wiseman and I said, ‘‘What about the orders that 
you have been paid for and have not yet delivered ?”’ 

We had actually, they had $2300.00 of our money 
which we had paid them for orders theretofore 
placed. In the course of that conversation which 
was on the afternoon of the 27th of November, he 
said, ‘I will see you this evening and you can give 
me the cheek—’’ Wait a minute— ‘‘You can give 
me the payment for the balance and we will make 
delivery of the orders.’’ 

IT met him at the Vista Del Rey Hotel that eve- 
ning, and within five minutes after we met—6:00 
o’cloeck, November 27th, he said, ‘‘Isn’t there some 
basis of getting together and setthng this?”’ 

He contacted me. I did not contact him with 
reference to [329] the settlement. 

Q. You would not have contacted him? Is that 
right ? 

A. Absolutely not. I was prepared to recast the 
complaint which has been marked for identification 
as Exhibit 16 as a cross-complaint. 

Q. In other words, if Mr. Wiseman had not so- 
licited an effort to settle the case, you would have 
gone ahead with the litigation that you say you had 
in mind bringing, is that correct? 

A. Why certainly. Our settlement negotiations 
had broken down on the 22nd. 

Q. You were going to go ahead, then, and file a 
complaint in court and undertake to reseind the 
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contract of May 5, 1941, upon the ground of fraud 
and other allegations? A. That is rising 

Q. I mean, had it not been for the fact that Mr. 
Wiseman suggested you ought to reach a settle- 
ment? 

A. That is right, because we had been through 
the settlement conferences before. We thought we 
had arrived at a settlement on the afternoon of 
November 22nd. The next morning Mr. Wiseman 
called me up and said the deal was off. 

Q. So then you now represent to the court that 
notwithstanding your prior testimony to the effect 
that the Stuart Company did not want to have to 
htigate that contract of May 5, 1941, because it 
would involve ruining the good name and business 
of the Stuart Company, you would not have sought 
to [330] reach any settlement short of litigation 
with Mr. Wiseman and the Vita-Food Corporation? 

A. We had passed that bridge. I told you that 
we had made an effort to settle, and I saw M1. 
Wiseman on the 18th, 20th and 22nd. The settle- 
ment negotiations had broken down. We had tried 
to settle. We didn't want to litigate up to that time. 
When we saw that the settlement negotiations had 
broken down, we were then prepared to go ahead. 

Q. Iam going to ask you this, Mr. Dunlap, and 
J want a frank, straight forward answer. Suppose 
you had filed an answer to this injunction suit in 
which you set up that you had the right to use the 
trade name, ‘‘The Stuart Formula,’’ that you 
owned it as opposed to the Vita-Iood Corporation 
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and you had gone into the trial of a lawsuit involv- 
ing the ownership of this formula, which is the sub- 
ject matter of this suit, will you please tell the 
Court how the trial of a case of that nature would 
have involved proof of matters which would have 
ruined Stuart Company’s business as you suggested 
in your direet examination ? 

A. We did not—we were not interested, except 
incidentally. 

Q. I want you to answer that specific question, 
Mr. Dunlap. 

A. You are assuming something that just is not 
true. You are assuming [331] 

Mr. Mackay: Well, may we have the question ? 

The Court: Are you going to answer the ques- 
tion or argue with counsel ? 

My. Mackay: Wul you read the question? 


(The question was read.) 


Mr. Mackay: If your Honor please, I would like 
to make this observation. He speaks about this suit. 
First he starts out talking about a complaint, and 
then this suit. Now, do you mean the present con- 
troversy we have here or what do you mean? It Is 
so involved. 

Mr. Maiden: You know very well what I am 
talking about, I am talking about this injunction 
suit filed by the Vita-Food Corporation against the 
Stuart Company. 

Mr. Mackay: I am complaining then about the 
unclearness of the question, because as I under- 
stood it 
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The Court: Well, is it a hypothetical question or 
was the cause of action in the Vita-Food Company 
complaint devoted only to the question of the own- 
ership of the trademark? Is your question hypo- 
thetical or is your question based upon some actual 
complaint? 

Mr. Maiden: It is based upon the actual com- 
plaint and upon actual facts of the complaint. 

The Court: What does the complaint set out to 
do? What exhibit is that? 

Mr. Maiden: This is Exhibit No. 15, Petition- 
er’s [332] Exhibit No. 15. 

The Court: It seems that you can best explain 
your question by referring to Exhibit 15, is that 
true? 

Mr. Maiden: Well, your Honor, it might involve 
reading the whole thing, and I don’t want to take 
that time. The substance, the whole substance and 
the only substance of the suit is contained in the 
praver for relief. 

The Court: What is the prayer for relief? 

Mr. Maiden: (Reading): 


‘Wherefore, plaintitf respectfully prays for 
judgement against said defendants, their officers, 
agents and employees, that they and each of 
them be permanently ‘enjoined from using or 
attempting to use the trademark of plaintiff, 
‘The Stuart Formula’ upon any product not 
manufactured by plaintiff, and not furnished 
to the said defendants and any of them by 
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plaintiff, and from doing any of the acts or any 
of the things above mentioned.”’ 


The Court: The plaintiff there beine the Vita- 
Food Corporation ? 

Mr. Maiden: The plaintiff being Vita-lood Cor- 
poration. 

The Court: Your question is, if [T can para- 
phrase it, Mr. Maiden, whether the defense of that 
kind of a cause and complaint would necessitate 
presenting any facts that [833] would be detri- 
mental to the conduct of the business of the Stuart 
Company ? 

Myr. Maiden: ‘That was my = question, your 
Honor. 

Mr. Mackay: If the question is so understood 
that way, I don’t think I should have any objection 
to it. 

The Court: Is that your question ?’ 

Mr. Maiden: That is my question stated suc- 
cinctly and clearly. 

The Witness: No, with this explanation: On the 
assumption that my answer would simply raise the 
question of our ownership. 

Q. (By My. Maiden): Well, you stated that 
you wanted to keep down any litigation, any actual 
litigation. That would bring out the fact which you 
elaim that the Stuart Company had been selling an 
inferior and a fraudulent product on the market, so 
why then would you have in answer to that suit 
alleged facts and things which would require proof 
of things which would destroy the business of the 
Stuart Company ? 
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A. Why would IT do it? 

Q. Yes. 

A. Because I wanted to destroy the obligation 
of the Stuart Company to buy from Vita-Food, that 
is why, and I was prepared to shoot the works—if 
you will pardon the expression—to do just that. 
We had made an effort to [834] settle the case—not 
to settle the case, to settle the disputes between the 
parties and get a cancellation of the agreement. We 
had made an effort, and that had broken down. 

Q. When did that effort commence? 

A. On the 18th day—my first conference with 
Mr. Wiseman was on the 18th of November. I had 
my next one November 20th, and the final one No- 
vember 22nd. We were unable to effect a cancella- 
tion of the agreement at that time. We were all 
through. We were faced with the situation of hav- 
ing to get out of the obligation to buy from the 
Vita-Food Company, and we were prepared to 
litigate that matter. 

Q. Now, I want to know, Mr. Dunlap, why it is 
that you didn’t actually file in court this so-called 
complaint that you state that you drafted prior to 
that time. Why didn’t you actually file it? 

A. Beeause two days after they—they Jumped 
he gun on me and we settled our disputes. 

Q. Now, will you tell me why it is that you set- 
tled that dispute within two days, and why you 
found it necessary to stay up all night long in order 
to complete that agreement? 

A. I will be very glad to. 
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Q. Do so. 

A. On the afternoon of November 22nd, Mr. 
Wiseman and Mr. Hanisch agreed on a settlement. 
The next day Mr. Wiseman called up and said he 
wasn’t going to go through [335] with it. 

IT said to Mr. Wiseman at the Hotel Vista Del 
Rey on the evening of November 6th, T said, 
‘*Look——”’ 

Q. No. Wait a minute. I don’t care 

A. November 27th, 1 said to him, ‘Look, Mr. 
Wiseman—Oscar,’’ I said, ‘‘Look, Osear, this time 
we are going to stay with it until we either settle 
or don’t settle if it takes all night.”’ 

That is why we stayed with it, because I didn’t 


want him to change his mind again. 

Q. Didn’t you think that if you held off a little 
while Jonger and you actually filed this swit and 
brought your arms out into the open, that maybe 
you might get a better settlement out of him? 

A. No, I did not. 

Seeeineamk you, that is the best answer | hame 
had this morning. 

Mr. Mackay: You don’t like his answer. 

Q. (By Mr. Maiden): Now, Mr. Dunlap, at the 
time of the agreement of November 28th, 1942, 
cancellation notices had been served upon both of 
the parties, that is, a cancellation notice had been 
served on the Stuart Company revoking their ex- 
clusive right, and the Stuart Company had acknow!- 
edged receipt of that notice and had stated that they 
considered it cancelled [336] for all purposes, and 
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that they would not recognize an effort to reinstate ~ 


the contract? AC Thatasaiehe 


Q. Now, why didn’t you wait until the 60 days 


expired which would put those cancellation notices 
into effect to find out whether or not Vita-Food 
Corporation intended to try to hold to a one-sided 
eontract before you settled the case? 

A. For this reason: This complaint, Exhibit 15, 
alleges that we still have to buy our product trom 
the Vita-Food Corporation. They—— 

Q. It says 

Mr. Mackay: Let him answer. 

The Witness: I want to read it to you—why 
didn’t I wait for the 60 days? Because the Vita- 
Food Corporation contended that the contract was 
still in effect in this very litigation. 

The Court: Well now, this whole trouble is 
about chronology. I think that would help a little 
bit. What is the date of the notice? 

The Witness: October 8, 1942. 

The Court: From Vita-Food? 

The Witness: October 8th. 

The Court: What is the date of the filing of 
their complaint? [337] 

The Witness: November 25, 1942. That is before 
the 60 days had expired. 

The Court: 60 days from October 8th would 
have been December 8th or 9th? 

The Witness: That is correct. 

The Court: So Vita-Food filed a complant be- 
fore the 60 days had expired? 
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The Witness: Exactly. 

The Court: Is that what you want to say? 

The Witness: And this: In that complaint they 
said that the contract was still in effect. 

Q. (By Mr. Maiden): Now, T want you to show 
me in this petition, and I want to do it if vou have 
to read every word of it, show me in here in this 
injunction contention wherein they actually allege 
that you have to buy—that is, where the Stuart 
Company had to buy all of its products from Vita- 
Food. 

A. I will be happy to. Page 5 of Exhibit 15, 
line 14. 

The Court: Read it. 

The Witness: (Reading): 


“First Parties shall handle no other products 
than those manufactured or produced by See- 
ond Parity, and shall be the sole distributor of 
all products manufactured or produced by See- 
ond Party, except as herein otherwise [338] 
provided.’’ 


The Court: What is the whole text, then? Are 
they quoting from the agreement? 

The Witness: Quoting from the contract, that is 
eorrect. 

The Court: That isn’t very clear. Why do vou 
think that quoting from the contract means that 
they were asking the Court to sort of mandamus 
you to continue to operate under the contract? 
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The Witness: Your Honor, this is an injunction 
case. 

The Court: Well, I know it is an imjunction 
ease. An injunction case would be the opposite in 
the way of a mandamus proceeding. 

The Witness: Exactly, but in an injunction 
proceeding it is true that at the time of the filing 
of the complaint, the only remedy they inserted was 
that we could not use the trademark, ‘‘The Stuart 
Formula,’”’ but in the California equity practice, 
the Court will mould its decree to cover the relief 
to award the relief which is appropriate under the 
evidence adduced. 

The Court: Yes, but then up to that time Vita- 
Food Corporation had not asked the Court in any 
hill of complaint to order the Stuart Company to 
continue to operate under the contract, under the 
provision that the Stuart Company would have to 
buy all of the things it sold from Vita-Food, 
had it? [339] 

The Witness: That is correct, your Honor. 

Q. (By Mr. Maiden): In other words, the suit 
did not undertake to have the Court restrain the 
Stuart Company from purchasing vitamin products 
from other sources, did it? 

A. That is correct. 

Q. Now, then, after this injunction suit was 
brought against you and you saw the type of relief 
that it asked for, and that it didn’t undertake to 
restrain the Stuart Company from purchasing vita- 
mins from any other source, why did you enter into 
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this settlement agreement until you found out 
whether or not the Stuart Company was going to 
actually take any such action as that against you? 

A. You mean the Stuart Company or the Vita- 
Food Company ? 

Q. That the Vita-Food Company would take 
against the Stuart Company. 

A. Well, I think, Mr. Maiden, that if you will 
read this Exhibit 15, you will find that they were— 
it was in this contract, in this Exhibit 15—the 
allegations which clearly indicated to me that they 
did intend to hold us to our contract. 

Q. They weren’t doing it in the suit they filed, 
they were asking for only one relief. 

A. In the prayer [340] 

Q. Just a minute, and that was to enjoin you 
from using the trademark ‘*The Stuart Formula”’ 
on vitamin products which you had not purchased 
from Vita-Food Corporation. 

A. In the prayer, that is correct. 

Q. Now, wouldn’t that indicate to you that the 
Vita-Food Corporation had no intention or under- 
taking to try to force you to purchase all of your 
products from them? A. It didier 

Q. It didn’t carry that connotation in the rehet? 

A. Jt did not. In fact, quite the contrary. 

Q. Well, now 

The Court: Mr. Mackay, do you want to inter- 
pose an objection ? 

Mr. Mackay: I don’t want to interrupt, if your 
Honor please, but if your Honor will read the ex- 
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hibit, the letter of October 8, 1942, which is attached 

as part of the complaint, that specifically says that 

they want to cancel only part of the contract, but_ 
the rest to remain in effect. It seems to me that if 

you will read the complaint, the whole thing there 

together, that you can see what they are after 

there, and it is part of the complaint, and I think 
the witness’ attention should be directed to that. 

Mr. Maiden: Now, if the Court please, regard-— 
less of what they said in the letter of cancellation 
of Octoher 8, 1942, when they came to file their liti- — 
gation in court [841] with The Stuart Company, 
there is no effort made to enforee that contract. 
The only thing is to enjoin these people from 
pirating their trade name. 

Mr. Mackay: Mr. Maiden, isn’t that letter there 
which attempts to cancel only part of the contract? 
Tsn’t that made a part of the complaint? That is 
what T am trying to say. 

Mr. Maiden: That is true, the letter of Octo- 
ber 8th 

Mr. Mackay: Why can’t we look at the whole 


complaint ? 

Mr. Maiden: I don’t think we need to look any 
further than the four corners of the allegation con- 
tained in the complaint, and the specific relief 
asked for. 

Mr. Mackay: Well, if you want to ignore all the 
exhibits and the equity rules in California, it is all 
right with me. [342] 

Q. (By Mr. Maiden): Now, Mr. Dunlap, did 
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you think you had a good cause of action against 
the Vita-Food Corporation ” 

A. I thought I had a fine—I had three fine 
eauses of action against the company. 

Q. Will you tell us of those causes of action? 

A. May I look at Exhibit 16 for identification 7 
I think counsel has a copy there. 

Mr. Mackay: Yes. 

The Witness: The first cause of action was for 
fraud in inducing the execution of the contract; the 
second cause of action was for failure of considera- 
tion, and the third cause of action was for a declara- 
tion of rights and duties under our declaratory 
judgment statute. 

Now, do you want me to go through and explain 
what that cause of action was? 

Q. (By Mr. Maiden): No, I don’t. That is suf- 
ficient. 

Now, when did you become convinced that you 
had this splendid cause of action against Vita-Food 
Corporation ? 

m The 10th of October, 1942. 

Q. The 10th of October, 1942? 

A. Right. Do you want to know why [ remem- 
ber that date? 

Q. Well, you can if you want to, I have got no 
objection. [343] 

A. I mean, J don’t want to answer it unless 

Q. Well, I mean, if it has some particular bear- 


ing on the subject.. 
A. Itis the day that ] met Mr. Strate, and M1. 
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Strate explained to me that there just wasn’t any 
such thing as a method of compounding in a mo- 
lasses base oil-soluble vitamins A and B with water- 
soluble memhers of the B-complex, and also that the 
price that we were paying to Mr. Lewis was too 
high by more than 30 cents a bottle. 

The Court: Who is Mr. Strate? 

The Witness: Mr. Strate is vice-president and 
sales manager of Strong-Cobb & Company, who had 
ealled on Mr. Hanisch. 

Q. (By Mr. Maiden): Now, then, upon the 
basis of the information that this alleged man told 
vou A. This what? 

Q. ——you reached an opinion, a legal opinion 


as a lawyer, that you had an exeellent cause of 
action against the Vita-Food Corporation and that 
vou could suecessfully set aside this contract of 
May 5, 1941, is that right? A. Right. 

@. You were cocksure about that, Mir. Dunlap? 

Ay es, Pavas. 

Q. But the fact still remains that you never 
filed any such suit? [844] A. That is Tight 

Q. The fact remains that you—that the Stuart 
Company paid the Vita-Food Corporation $197,- 
700.00 to get out of the contract, according to your 
interpretation, is that right? 

A. Not according to my interpretation, that is 
what they paid us for it. I know, I was one of the 
parties. 

@. You were one of the parties. Now, Mr. Dun- 
lap, you weren’t interested in obtaining title to 
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“The Stuart Formula,’’ I believe. That has been 
the tenor of the testimony throughout the case, is 
that night? A. We already owned it. 

Q. Oh, you already owned it? 

A. That is right. 

@. How can you make that statement in good 
faith to this Court, Mr. Dunlap, when you set forth 
specifically in the agreement of May 5, 1941, that 
the Vita-Food Corporation did own and should own 
this trade name? 

A. I can make that statement in perfectly good 
faith, and I don’t want you challenging my eood 
faith, Mr. Maiden. Tf I sign a contract with you 
in which I say that you are my father, that doesn’t 
make you my father, and that is exactly the kind 
of a statement that Exhibit 8 is. In other words, 
it was entirely a void provision in the agreement, 
it was of no effect whatsoever. You cannot transfer 
or create ownership of a trade-mark in that [845] 
way. 

Q. Now, for purposes of this case, | am going 
to ask you if you have ever seen this document 
here which is headed, ‘‘State of California, Depart- 
ment of State,’ in which it is set forth that this 
trade-mark has been registered in the name of and 
is the property of Vita-Food Corporation, dated 
the 23rd day of June, 1942. A. Certainly. 

Q. I will ask you if that is prima facie evidence 
of ownership in Vita-Food Corporation under Cali- 
forma law ? oe It ise 

he Gourt: May I look at that? Is that an ex- 
hibit attached to the complaint? 
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Mr. Maiden: It is attached to the complaint, 
No. 15. 

The Court: Exhibit No. 15? 

My. Maiden: Mr. Mackay, you will stipulate 
with me that this is a correct copy of the cer- 
tificate ? 

Mr. Mackay: Yes, indeed. It is in evidence, and 
IT wouldn’t let it go in unless I knew it was good. 

The Court: What is this, Mx. Dunlap, this ex- 
hibit? It is a certificate from the Secretary of State 
of California, and purports to certify that Vita- 
Food Corporation made a claim for a trade-mark? 

The Witness: That is right. Under California 
Jaw, your Honor, we have a provision for register- 
ing a trade-mark with the Secretary of State. [346] 

The Court: Is that something rather unique to 
the State of California ? 

The Witness: No, it isn’t. We have a little bit 
more comprehensive provision than many States. 
Some States don’t have any provision for the regis- 
tration of a trade-mark. 

The Court: Well, you see, we get into these 
special fields, all of us. Let me ask you this ques- 
tion for my general information: Where does the 
area of state law regwating the use of a trade-mark 
end and where does the area of federal regulation 
begin ? 

The Witness: When you start shipping in inter- 
state commerce it is federal. 

The Court: Oh, if you are disposing of your 
product solely in intrastate commerce, you are con- 
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trolled by the state law, and the States have their 
own copyright and trade-mark statutes, do they? 

The Witness: Not copyright, usually. 

The Court: No copyright? 

The Witness: Not copyright, usually. 

The Court: But trade-mark ? 

The Witness: <A minority of the States—I mean, 
I wouldn’t want to say whether it is a minority or 
a majority that do have trade-mark laws which are 
applicable to the States. 

@. (By Mr. Maiden): Now, Mr. Dunlap, I call 
your attention to a document [347] in Exhibit 15, 
which purports to be a photostatic copy of a cer- 
tificate of registration issued by the Commissioner 
of Patents of the United States of America, which 
states that, ‘Upon due examination, it appearing 
that the said applicant is entitled to have his trade- 
mark registered under the Act of May 19, 1920, the 
said trade-mark has been duly registered this day 
in the United States Patent Office to the Vita-Food 
Corporation, its successors or assigns.” 

That is dated the 8th day of September, 1942. 

A. Right. 

Q. Now, would you say that that is evidence, 
prima facie evidence, of the Vita-Food’s ownership 
of this trade-mark? 

A. Prima facie evidence, yes. 

Q. Now, Mr. Dunlap, how much did The Stuart 
Company pay Vita-Food for their title to this 
trade-mark ? A. Nothing. 

Q. Nothing. That didn’t involve any of the con- 
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sideration in the agreement of November 28, 1942? 

A. No, we were interested in getting freedom 
from the provisions of that contract. The trade- 
mark was an incidental something. 

Q. Now, I believe you stated something about 
an abandonment clause being put in there at the 
suggestion of Mr. Wiseman? A. Yes, I did. 

Q. Who stated that the Stuart Company was 
going to [3848] abandon that formula? 

A. He was afraid we might. We had not stated 
that we were going to. I will say this: We had told 
him that we were prepared to use a new name. 

Q. In other words, that you were going to aban- 
don the ‘“‘Stuart Formula”? name, that you were 
contemplating the adoption of a new name? 

A. That is correct. We told him we had already 
started the art work on a new name. 

Q. Now, did you show him the new art work 
that vou had commenced on the new name? 

A. TI said we had started on it. No, we didn’t 
have that with us, they were just rough drawings 
at the time. I don’t know whether any actual draw- 
ings had been made, but orders had been placed, as 
I aecall it. 

Q. But the fact is that The Stuart Company did 
not abandon that trade-mark, isn’t that correct? 

A. That is correct, it did not abandon it; no. 

Q. And the fact is that The Stuart Company 
continued to and does to this day use that trade- 
mark? A. Thats sigh® 

Q. Now, Mr. Dunlap, the fact is that you knew 


Commissioner of Internal Revenue ole 


(Testimony of Robert H. Dunlap.) 

at the time of the conferences which culminated in 
the November 21, 1942, agreement, that you had no 
intention of either abandoning the ‘‘Stuart For- 
mula’’ name [349] 

A. The fact is quite the contrary. 

Q. Well, why didn’t vou abandon it, Mr. 
Dunlap ? 

A. I am one of the directors of the company, 
and the decision to do that—that end of the thing, 
I am guided by what Mr. Hanisch decides. 

@. In other words, you were for abandoning it, 
is that correct ? 

A. Why, I didn’t care one way or the other. 

Q. If you had been selling such a fraudulent. 
inferior article on the market for nearly two years 
under the name, ‘‘The Stuart Formula,’ didn’t it 
oceur to you that possibly the name, “The Stuart 
Formula,’’ would be detrimental to your business 
if vou continued to use it? 

A. Very definitely. 

Q. Well, why did you continue to use it, then? 

A. We had a lot of labels on hand, we had a lot 
of the stuff that we had paid for. After all, you 
don’t throw away $50,000.00 or $60,000.00 if there 
is a chance to get it back. 

Q. Well, all right, then. When yon used up the 
supply on hand, why did vou order some more? 

‘A. Those decisions were made by Mr. Hanisch. 

Q. Now, since that agreement of November 28. 
1942, sets out that the parties desire to settle this 
litigation, which refers to this injunction suit, how 
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much of the consideration was made for the settle 
ment of that injunction suit? [350] 

A. I didn’t set down and pay-—-and add any 
figures. We were settling the whole matter, we were 
getting rid of the litigation, the expense of that. We 
were getting out of the contract. We were settling 
all our disputes. T didn’t count them. 

Q. In other words, you tell the Court that some 
part of that consideration was for the purpose of 
settling this injunction suit, is that correct? 

A. Yes. 

Q. But you are unable to tell the Court how 
much of it was in consideration for that? 

A. T would say that, yes. T figured that it would 
take $5,000.00 to $6,000.00 to try the case. 

Q. In other words, you were giving the settle 
ment of the litigation just a nuisanee value in that 
consideration, is that right ? 

A. Well, it would be a hard-fought lawsuit. I 
would say $5,000.00 to $6,000.00. T think that was 
a little more than nwsance value. 

Q. So that, then, with $5,000.00 or $6,000.00 
taken off of $197,700.00, we have got about $192,- 
000.00 that you were paying solely and absolutely ; 
for the cancellation of the May 5th contract, 1s that — 
right? 

A. That is right. May I state how I artived am 
that statement? [351] 

Q. You may if you wish to, Mr. Dunlap. 

A, Tf we had been purchasing from the William 
Tl. Thompson Company from the beginning of our 


qc 
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operation in The Stuart Company, we would have 
made $99,000.00 pxofit 

Q@. Now, I don’t want an argument, Mr. 
Dunlap 

A. Up to the 28th of November, 1942. We knew 
that, and we were willing to pay the amount that 
we could make in two years to get out of the obli- 
gation to buy from Vita-Food. 

@. Now, you first stated that you didn’t know 
what part of that consideration applied to the in- 
junction suit, because you were settling over-all 
differences ? A. ARag hit; 

Q. How did it happen to finally occur to you 
that possibly $5,000.00 or $6,000.00 did relate to the 
settlement of the injunction suit ? 

A. Asa result of your question here today. 

Q. Did the thought creep mto your mind that 
maybe any admission that you made with respect 
to this consideration being applicable to the settle- 
ment of this injunction suit would not be a proper 


expense deduction but would be considered as a cost 
of obtaining a capital asset; the trade-mark ? 

A. May I have that again, please ? 

The Court: Read the question. 

(The question was read.) 

The Witness: As I understand it, Mr. Maiden, 
payments [352] in settlement of litigation are or- 
dinary expenses. 

Q. (By Mr. Maiden): But payments made to 
quiet or perfect title in a trade-mark would bea 
different thing, wouldn't they, Mr. Dunlap ! 
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A. That is perfectly true, that is perfectly true. 

Q. They would not be deductible expenses? 

A. That is correct. 

Q. Now, Mr. Dunlap, I am just wondering 
whether or not, as a fact, you were tax-conscious of 
that transaction to The Stuart Company in the 
acquiring of this trade-mark in the agreement of 
November 28, 1942. 

Mr. Mackay: If your Honor please, I will admit 
that this is a smart lawyer, Mr. Hanisch is a smart 
businessman, and that they were conscious of the 
Internal Revenue laws and are presumed to know 
them, and they did know something about income 
tax. 

Mr. Maiden: Well, I don’t accept the stipula- 
tion. I want the answer from the witness. 

Mr. Mackay: I am trying to help out and save 
time. 

Mr. Maiden: Well, I appreciate that, Mr. 
Mackay. 

The Witness: Yes, I was conscious of that. 

Q. (By Mr. Maiden): And I «ill ask yout 
you weren't trving to so write that agreement of 
November 28, 1942, to establish for the [3853] Stuart 
Company, in the event of questioning by the Gov- 
ernment, that The Stuart Company was simply 
paying some money to cancel an onerous contract 
and was not actually paying anv money for the 
acquisition of a trade-mark? 

Mr. Mackay: If your Honor please, I think he 
is going far afield. This Court has got to determine 
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from the facts here whether this is a capital expen- 
diture or whether it is a deductible expense. 

Mr. Maiden: Well, the tax motive reflects upon 
those things. What we are concerned with here is 
the bona fides of this contract. We are not 
bound—— 

Mr. Mackay: Are you questioning that the con- 
tract is not bona fide? 

Mr. Maiden: No, I am saying that we are con- 
cerned here not with the nomenclature that the 
parties have used, but we are concerned with the 
substance. 

Mr. Mackay: Mr. Maiden, do you mean to tell 
me that the Commissioner of Internal Revenue, who 
has based his assessment on this contract which he 
speaks about as an agreement for the settlement of 
litigation and cancellation of a contract, is now 
trying to tell this Court that that contract means 
something other than it says? 

Mr. Maiden: I am trying to sav that the true 
substanee of that contract was the acquisition of a 
trade-mark and that the entire consideration was 
in payment solely for [354] that trade-mark, and 
that all these other contingents are spurious. 

Mr. Mackay: Well, if you are contending, if 
your Honor please, that we could end it some other 
way so that Uncle Sam can grab more dollars, J will 
admit that we could have done it. We are up against 
this situation where there is a contract between the 
parties, and for the first time they say that it didn't 
mean what it says. T say that the question is imcon- 
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petent, irrelevant, and immaterial, and taking up 
too much time of the Court. 

The Court: Well, the objection is overruled. You 
may answer the question. 

Read the question and let My. Dunlap answer it. 

(The question was read.) 

The Witness: [I will answer your question 
‘“Yes,’’ with this qualification: IT was writing up the 
actual agreement that we actually arrived at. We 
were not acquiring a capital asset, and I drew it 
in that way because we weren’t acquiring it. 

Q. (By Mr. Maiden): That is, of course, in 
your opinion? A. That was my intention. 

Q. Of course, you have no interest in the out- 
come of this lawsuit, Mr. Dunlap, is that correct? 

A. I wouldn’t say that at all. I am interested, 
of [355] course, in the success of my client. 

Mr. Maiden: If your Honor please, I would like 
to ask if we could recess for lunch at this time. I 
believe I can save the Court’s time if we could have 
a recess to let me go over my notes, and I will just 
have a few questions to ask Mr. Dunlap. 

The Court: I thought perhaps you would be 
about finished with your cross-examination and that 
we would recess for lunch after that. 

We will recess now until 2:10. 


(Whereupon, at 12:40 p.m., a recess was 
taken until 2:10 p.m. of the same day.) [356] 
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The Court: You may proceed. 
Whereupon, 
ROBERT H. DUNLAP 


ealled as a witness for and on behalf of the Peti- 
tioner, having been previously duly sworn, resumed 
the stand and testified further as follows: 


Cross-Exainination 
(Continued) 


By Mr. Maiden: 


Q. Mr. Dunlap, J hand you here a letter dated 
April 15, 1943, addressed to Mi. Oscar Wiseman, 
and ask you if you will identify that as a letter 
written by you. 

A. Yes, that 1s my signature. I sent it. 

Mr. Mackay: May I see it? 

Mr. Maiden: Yes. 

The Witness: May | take another look at it? 
IT want to see the P.S. on it. All right. 

Mr. Maiden: J would lke to offer this in evi- 
dence as Respondent’s exhibit next im order. 

Mr. Mackay: No objection. 

Mr. Maiden: J might call the Court’s attention 
to the contents of this exhibit. It is just one little 
paragraph. This is addressed to Mr. Wiseman on 
April 15, 1948, from Mr. Dunlap. 

Tt said: [357] 
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‘‘Pursuant to the provisions of paragraph 
second of the Agreement between Vita-Food 
Corporation and the Stuart Company dated 
November 28, 1942, I am directed to request 
the execution of the enclosed Assignments of 
Trade-Marks. 

‘*Eixtra copies of this are enclosed for your 
files. 

‘‘Your early attention to this request will be 
appreciated.”’ 


There is a little postscript: 
‘Please let us have two executed copies.” 


The Clerk: That will be marked Exhibit M. 
The Court: Is there any objection? 


(No response.) 


The Court: Without objection, the letter is re- 
ceived as Exhibit M. 


(The document above referred to was re- 
ceived in evidence and marked Respondent’s 
Exhibit M.) 


Q. (By Mr. Maiden): Mr. Dunlap, for the pur- 
poses of possibly refreshing your recollection, I will 
ask you if you will look at this and tell me whether 
or not you received assignments of these registra- 
tion certificates from The Vita-Food Corporation 
on or about November 30, 1942. 

A. I did not. The letter was dated April 15, 
1943. [358] We waited five months to ask for an 
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assignment. What you have shown me is a copy of 
the receipt for the original registration, not the 
assignment. 

Q. Then, on November 30, 1942, you acknowl- 
edged receipt of the following documents: 


“1, Trade-mark registration to The Stuart 
Formula, No. 397611, dated September 8, 1942, 
issued by the United States Commissioner of 
Patents.”’ 


A. Right. 


Q. ‘2. Certificate of registration issued by 
the California Secretary of State to the trade- 
mark ‘The Stuart Formula’ under date of June 
23, 1942, numbered 25736.” 


A. I mean, those are the documents of which 
photostats form a part of lxhibit 15, but so that 
there will be no misunderstanding between you and 
me, counsel, we waited until 5-15-43, five months 
later, before we asked for an assignment. 

Q. But on November 30, 1942, the originals of 
these documents were turned over to you and you 
acknowledged receipt of them? 

he That is right. 

Mr. Maiden: I would like to ask this in evidence 
as Respondent’s exhibit next in order. 

Mr. Mackay: No objection. [359] 

The Court: It will be received in evidence as 
Respondent’s Exhibit N. 
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(The document above referred to was re- 
ceived in evidence and marked Respondent’s 
Exhibit N.) 


Q. (By Mr. Maiden): Now, in your letter of 
April 15, 1943, I believe it is indicated that you 
enclosed some assignments of the trade-marks, that 
is, documents for the assignment of the trade- 
mark ? 


A. That is mght. As I remember it—pardon me, 
you hadn’t asked the question. 

Q. I will ask you if you will look at this docu- 
ment I hand to you and see if that is a copy of the 
assignment as drawn up by you and enclosed with 
your letter of April 15, 1943. 

A. T believe it to be the one. The reason I am 
hesitant about that one, Mr. Maiden, is this: I think 
there were two or perhaps three forms submitted, 
and modifications were requested by Mr. Wiseman. 
Whether this was the one that went with the first 
letter, I don’t know. I assume that it was. 

Q. This was not the assignment that was 
actually executed by The Vita-Food Corporation, 
was it? 

A. I don’t think so. I may be in error on thag 
It may have been. In any event, counsel, I did pre- 
pare that [860] particular instrument at some time. 
Whether that was the one that was finally signed, 
T don’t know. 

Q. Mr. Dunlap, I hand you here what purports 
to be a copy of an ‘‘Assignment of Trade-Mark” 
by The Vita-Food Corporation per Oscar Wiseman, 
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and it appears to be sworn to on the 24th day of 
June, 1943, by Mr. Wiseman before a notary public. 
Would you be kind enough to read that over and 
see if that is the assignment you got from Vita- 
Food Corporation ? 

A. Yes, I am sure that this is the only one. My 
recollection is that there was one which was used 
for transmittal to Washington and another one 
which was used for transmittal to the Seeretary of 
State. I may be in error on that. This is one of the 
assignments. Whether this is the only one, IT don’t 
know. 

Q. Do you have the other assignments, if there 
are any that were actually exeeuted by Vita-Food 
Corporation ? 

A. No, I don’t. I looked for them, and [ can't 
find them. I find in my files several revisions—the 
reason for my answer is this: [ looked carefully 
through the files to be prepared to present the 
actual document that was executed. I can’t find it. 
Where it is, I don’t know. 

Mr. Maiden: I would now like to offer in eyi- 
dence this Assignment as Respondent’s exlnbit next 
in order. 

Mr. Mackay: No objection. 

The Clerk: Exhibit O. [3861] 

The Court: It is received as Exlibit O. 


(The document above referred fo was  re- 
ceived in evidence and marked Respondent's 
Exhibit O.) 
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Mr. Maiden: I would like to have marked for 
identification at this time as Respondent’s Exhibit 
P, the unexecuted copy of ‘‘Assignment’’ which 
My. Dunlap sent to The Vita-Food Corporation in 
his letter of April 15, 1943. 

The Court: It will be marked for identification 
as Exhibit P. 


(The document above referred to was marked 
Respondent’s Exhibit P for identification.) 

The Witness: If you want me to, Mr. Maiden, I 
will be glad to explain the different language 1f you 
think it is material. 

Mr. Mackay: I think the witness is entitled to 
explain his answev. 

Mr. Maiden: I am sure, Mr. Mackay, you will 
bring that out. I want to move along if I may. 

Q. (By My. Maiden): Now, Mr. Dunlap, did 
the contract of May 5, 1941, provide any penalty 
against The Stuart Company for non-performance 
of the contract, that is, for failure to purchase any 
of The Vita-Food Corporation's products ? 

A. Certainly. 

Q. What was the penalty? [362] 

A. In so many words in the contract, no. 

Q. Well, would we find a penalty unless we 
found it within the four corners of the contract? 

A. When you speak of penalty, are you using 
that technically or in the sense of liability ? 

Q. In the sense of lability. 

A. It was my opinion that The Stuart Company 
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was liable to Vita-Food Corporation for failure to 
purchase the quota requirement, and if they did not 
purchase the quota requirement in any one month, 
it was my belief and opinion that The Stuart Com- 
pany was liable to Vita-lood Corporation for the 
difference between the amounts actually purchased 
and the amounts which they agreed to purchase. 

Q. Wall you please point out in the contract any 
such provision that would lead you to form suelt an 
opinion ? Mm Paragraphet 

Q. Will you read paragraph 6 and point out the 
part of paragraph 6 that would make The Stuart 
Company hable for any damages upon its failure to 
purehase the concentrate from Vita-Food Cor- 
poration ? 

A. Pardon me, I want to change my answer. 
T am im error as far as the quotas are concerned. 
The corporation could not buy from anyone else. 

Q. But the corporation was not bound to buy 
anything from Vita-Food Corporation? [363] 

A. That is correct. If The Stuart Company 
stayed in business and sold vitamin concentrates, 
it had to buy all that it sold from The Vita-Food 
Corporation. 

Q. Now, then, Mr. Dunlap, if you were so inter- 
ested in getting out of this contract and if vou had 
no interest in this trade-mark and would have 
paid nothing for it, why didn't you advise your 
client to simply not purchase any concentrates 
under this contract and thereby force Vita-Food 
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Corporation to cancel the business arrangements 
altogether ? 

A. That question cannot be answered. If you 
mean by that, why didn’t I advise The Stuart Com- 
pany to go out of business, obviously that is un- 
realistic. They wanted to stay in business, but they 
eouldn’t—as long as they stayed in business they 
had to buy from Vita-Food. They couldn’t buy 
from anyone else. Now, you say, force them to 
eancel. If they didn’t buy from Vita-Food and 
bought from someone else, they would have immedi- 
ately subjected themselves to liability from The 
Vita-Food Corporation, because they agreed to 
purchase only from Vita-I*ood. 

Now, what you are suggesting, as I understand 
it, is that they could have gotten out of all of the 
obligations and duties under the contract simply 
by going out of business. Of course they could, that 
is true. 

Q. Well, I am just wondering if it wouldn’t 
have been cheaper to have taken that step and then 
organized a new [364] business than it was to pay 
$197,700.00. 

A. We figured it would cost us $25,000.00 to 
start a new business. 

Q. Did it cost you $25,000.00 to start The Stuart 
Company off at the beginning ? 

A. It cost about—before they had any returns 
there was more than $60,000.00 invested. I haven’t 
fully answered that question, Mr. Maiden. 

Q. Take your time. 
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A. I would like to amplify my answer by saying 
this to you: The continuity of a business of this 
character is quite important. When you once build 
your detail organization, you have got to keep the 
thing rolling. Now, to disincorporate this company 
and start a new company would have not only been 
embarrassing to the company, but Mr. Hanisch 
was bound to continue to buy from The Vita-Food 
Corporation because the organization of a new com- 
pany, in starting out fresh, would have been subject 
to the provisions of the contract of May 5, 1941, 
because you will notice that that contract binds 
anyone who succeeds to the business of The Stuart 
Company. Now, if we started a new company—if 
Mr. Hanisch started a new company, he would 
have succeeded to the busmess. He would have been 
charged with trying to succeed to the business of 
The Stuart Company and seeking to evade the 
provisions of the agreement. [365] 

I would like to add this, also: You will notice by 
reference to Exhibit 15 that The Vita-Food Cor- 
poration took the position that The Stuart Com- 
pany was Mr. Arthur Hanisch’s alter ego and he 
was personally bound by the terms of the May—I 
am not going to say bound by the terms of the 
May 5th agreement, but whatever duties The Stuart 
Company had, it was the position of The Vita- 
Food Corporation that Mr. Haniseh was also bound. 

Q. Is that provision expressed in the contract 
of May 5, 1941, that Mr. Hanisch is bound? 

A. Yes, sir. This contract—paragraph 24— 
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“This contract shall be binding upon and inure 
to the benefit of the respective successors and 
assigns of the parties hereto, and specifically, and 
without limiting the generality of the foregoing, 
this contract shall be binding upon any individual 
or partnership who succeeds to the business of 
either party hereto.”’ 

What you are suggesting 1s that we should drop 
The Stuart Company, start a new concern, and do 
the same sort of thing, and that would have been 
succeeding to the business of The Stuart Company. 

Q. That is according to your interpretation? 

A. Exactly—according to the interpretation of 
The Vita-Food Company. 

Q. According to your interpretation? [366] 

Mr. Mackay: He has already answered. 

Q. (By Mr. Maiden): Now, there is nothing in 
this contract that binds anybody except The Stuart 
Company to purchase materials from The Vita- 
Food Corporation, 1s there? 

A. In paragraph 24, yes. 

Q. Well, I am not talking about paragraph 24 
now. I am asking you if there is any provision in 
this agreement of May 5, 1941, that provides that 
Mr. Hanisch is bound to buy products from Vita- 
Food Corporation. 

A. My. Hanisch personally eo nomine? You 
mean by his specific designation ‘‘ Arthur Hanisch” 
must buy from Vita-Food Corporation? 

©. Ves 
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A. No, not as long as The Stuart Company is; 
The Stuart Company makes the purchases. 

Q. Now, we will say The Stuart Company goes 
out of business, dissolves and goes out of business, 
and you form the X Company with a different 
setup entirely, and for the purpose of carrving on 
the business of selling vitamins. Do you mean to 
tell this court that this contract of May 5, 1941, 
could have been invoked against that new cor- 
poration and that that new corporation would have 
been forced to buy all of its vitamin products from 
Vita-Food Corporation ? 

A. Now you tell me a different setup entirely. 
Will [867] you tell me what you mean by that. and 
I will answer your question. 

Q. You know what I mean by it. 

Mr. Mackay: The witness is entitled to under- 
stand the question. 

Mr. Maiden: If he doesn’t want to answer the 


question 
Mr. Mackay: He is trying to understand the 
question. 


Mr. Maiden: Read the question. 
(The question was read.) 

Mr. Mackay: I subinit, if vour Honor please, 
that the witness is entitled to a clear question. It 
is a different setup entirely. What is meant by 
“with a different setup’’? 

My. Maiden: All mght, I will ehminate **diffter- 
ent setup.”’ 

The Court: The objeetion is sustained. 
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Q. (By Mr. Maiden): Now, then, Mr. Dunlap, 
if you had dissolved The Stuart Company and 
formed a new corporation authorized to do busi- 
ness as a distributor or manufacturer of vitamin 
products, could this contract of May 5, 1941, have 
been invoked against the new corporation so as 
to prohibit this new corporation from buying any 
vitamin products except from Vita-Food [368] 
Corporation ? 

A. If Mr. Hanisch was not connected with the 
corporation, the assumed new corporation would, 
of course, not be bound. If Mr. Hanisch was con- 
nected with the corporation, I am quite certain 
that The Vita-Food Corporation would have sought 
to hold Mr. Hanisch personally liable and bound 
by the agreement of May 5, 1941. | 

Q. Now, Mr. Dunlap, what kind of a notice was 
that you served on The Vita-Ffood Corporation, I 
believe, on November 23, 1942? It is in evidence, 
but 


A. Notice of recission of contract. 
Q. Notice of recission of contract ? 
A. That is a special California procedure. If 
you want to cancel a contract, you must give notice 
of rescission and you must offer to return every- 
thing you have received of value under the con- 
tract which you propose to cancel, provided the 
other party does likewise. 

Q. Yes. Was that necessary before vou could 
file a suit for that purpose ? 

A. It was, it was. 


“ 
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Q. Now, Mr. Dunlap, I will ask you if it isn’t 
a fact in this case that subsequent to October 12, 
1942, which is the date of the acknowledgment by 
Phe Stuart Company of Vita-Food’s cancellation, 
The Stuart Company didn’t place two orders with 
The Vita-I*ood Corporation, being order [369] 
numbers 36 and 37, for purchases of the vitamin 
concentrate. 

A. JI think not only those two orders, but I 
think there were more than that. 

Q. You think there were more than that? 

A. I think there were more than that, that is 
correct. 

Q. I believe you stated previously that vou 
knew as of October 12, 1942, that the vitamin con- 
centrate that the Vita-Foods had been furnishing 
you under the contract was an inferior product 
and was really a fraud. Is that the sense of your 
testimony on direct or cross-exannnation, if vou 
recall? 

Mr. Mackay: Just a moment. 

Mr. Maiden: Just a second, I want to get my 
question in. 

The Court: All right. He is through, Mr. 
Mackay. Have you any objection? 

Mr. Mackay: If your Honor please, I think he 
is stating something that isn’t in the record. 

Mr. Maiden: Well, | am asking 

Mr. Mackay: Wait a minute, let me finish. 

Mr. Maiden: Excuse me, Mr. Mackay. 

Mr. Mackay: Weare not claiming that the prod- 
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uct itself was a fraud. We said it was not stable 
and not good, and all that, but the fraud the whole 
record shows relates to the representations that 
were made. Now, counsel is [870] inferring in the 
record that we are saying that we were putting out 
a fraudulent product. We admit, and our testimony 
shows, that we weren’t getting the kind of product 
we expected to get, and we were trying to improve 
it, but we don’t admit for one moment that The 
Stuart Company was putting out a fraudulent 
product, except with respect to where it says all the 
natural product, there. 

The Court: Is that an objection to the question? 

Mr. Mackay: Yes, I object. 

The Court: The objection is sustained. 

Mr. Maiden: If the Court please, I don’t wn- 
derstand the basis of the Court’s ruling. Could 
the question be reread? 

The Court: The question is too broad, and is a 
question that supposes that there is testimony in 
the record which counsel for the Petitioner has 
stated is not in the record, and J think that he is 
correct, so | think vou had better reframe your 
question. The reporter wil] read the question back 
to you if you wish. 

Ma. Maiden: I don’t care to pursue it, fae 
Court please. 

(). (By Mr. Maiden): Mr. Dunlap, referring 
again to the contract of May 5, 1941, and specifically 
to paragraph 24, to which you referred, I will ask 
you if it isn’t a fact that paragraph 24 [371] would, 


Conumissioner of Internal Revenue 393 


(Testimony of Robert H. Dunlap.) 
of course, have been inoperative and have no force 
and effect in the event this contract had been 


canceled. A. In its entirety? 
Q. Yes. A. ‘That is right. 


@. I believe, under this agreement of November 
28, 1942, that The Stuart Company completed its 
purchases of orders Nos. 35 and 37, is that correct, 
Mr. Dunlap, as you recall? 

A. Yes, that is true, and I think, Mr. Maiden— 
although I am not certain—I think subsequent 
orders were placed. I think there may be one or 
two. I may be wrong. 

Q. That product was sold by The Stuart Com- 


pany ¢ A. Qh, yes. 
Mr. Maiden: I believe that is all, if the Court 
please. 


The Court: Now, let me ask you one question 
about your exhibits. Exhibit M is the letter for- 
warding drafts of assignments of trade-marks; 
Exhibit O is a copy of ‘‘Assignment’’ and is exe- 
euted by Mr. Wiseman; Exhibit P is a draft that 
is not executed. Now, just tell me again what was 
the reason for that? 

The Witness: [Exhibit P, vour Honor—the rea- 
son for that? 

The Court: No, what were vou going to [872] 
say? 

The Witness: Exhibit P, I believe to have been 
the document that was transmitted with the letter 
of April 15th, which is Exhibit M. The language in 
Exhibit P was not satisfactory to The Vita-Food 
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Corporation, and therefore Exhibit O was prepared. 
In other words, Exhibit O was prepared after Hx- 
hibit P, and your Honor will notice that the second 
paragraph of Exhibit O is practically a direct 
quote from some of the provisions of Exhibit 12, 
the cancellation agreement. 

The Court: That is all. 

Redirect Examination 
By Mr. Mackay: 

Q. Now, Mr. Dunlap, I think on cross-examina- 
tion you were asked why you did not file an answer 
to the injunction suit. Do you have an explanation 
to make of that now? 

A. Yes. We wanted—I had dictated a revision 
of the complaint as a cross-complaint, and I had 
dictated an answer to the injunction action, or in- 
junction suit. Before that dictation could be tran- 
scribed—it was only two days—as a matter of fact, 
it was only one day, because Thangsgiving was on 
a Thursday and our settlement conference took 
place on Friday—I believe the 27th was Friday— 
so there was only one day, actually one business 
day, between the service of the complaint and the 
reopening of the negotiations, and the negotiations 
were concluded the following morning. 

Q. Now, I will ask you one more question, Mr. 
Dunlap. [373] I think you stated on direct exami- 
nation that you made an offer to purchase the busi- 
ness of The Vita-Food Corporation. 

A. That is correct. 

Q. What did they say with respect to that? 
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A. They said the business was not for sale, they 
had nothing for sale. 

Mr. Maiden: Mr. Dunlap 

Mr. Mackay: May I ask one further question ? 

Q. (By Mr. Mackay): Prior to the contract 
of November 28, 1942, did you prepare any docu- 
ment or any appheation for cancellation of trade- 
mark ? ne) ll dud, 

Q. Will you examine this instrument and _ tell 
me whether that is the document you refer to? 

A. That is correct. 

Q. Did you file this with the Patent Office? 

A. We did not because the settlement—it got 
out of the contract—we concluded our settlement 
and it got out of the contract before we filed it. 

Mr. Mackay: If your Honor please, I should like 
to offer this in evidence. 

The Court: I don’t quite understand this, Mr. 
Mackay. 

Myr. Mackay: This is merely an application [374] 
for cancellation of trade-mark, which was prepared 
but not filed. It just had something to do with that. 

The Court: The eanecellation of ‘‘the Stuart 
formula’’? 

Mr. Mackay: ‘‘The Stuart formula’ trade- 
mark. 

The Court: Prepared by whom? 

Mr. Makay: Mr. Dunlap, on behalf of The 
Stuart Company. 

The Court: About when was this supposed to 
have been prepared? 
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The Witness: October, 1942. You will notice 
the date on the second page. 

The Cot: What is your idea in preparing it? 

The Witness: This, your Honor: Our proposed 
complaint in the State of California would result 
in a decree adjudicating that we were the owner 
of the trade-mark. Registration is merely prima 
facie evidence of the ownership. The California 
decree would not cleayx the record in the Patent 
Office. Therefore it was necessary, in my opinion, 
to clear the record in the Patent Office as well as 
to get the decree of the California court rescind- 
ing the contract on the ground of fraud and adjudi- 
cating that The Stuart Company was and at all 
times had been the owner of the trade-mark after 
the expiration of one year from the first shipment 
in interstate commerce. 

The Court: Did you prepare and were you going 
to [375] file an application for caneellation of the 
trade-mark with the Secretary of State of Cali- 
fornia ? 

The Witness: I had not prepared that, your 
Honor. I was going to do that also, but that would 
probably not have been necessary, because a favor- 
able decree in the State court, a certified copy of 
that lodged with the Secretary of State of Cali- 
fornia would be recognized by the Secretary of 
State but not by the Commissioner of Patents. 

Mr. Maiden: May I see that a moment? 

The Court: That is the State Commissioner of 
Patents? 


Commissioner of Internal Revenue 397 


(Lestimony of Robert H. Dunlap.) 

The Witness: The Secretary of State, your 
Honor. 

The Court: The Secretary of State, but not by 
the Commissioner of Patents. What Commissioner 
of Patents? 

The Witness: The United States Commissioner 
of Patents. If I may, I will illustrate the point, 
your Honor. Your Honor will notice that there is, 
both in Exhibit P and Exhibit O, a reference to 
good will, to the good will of the business in con- 
nection with which the trade-mark had been used. 
The Commissioner will not accept an assignment 
unless good will is in there, for the reason that you 
cannot assign a trade-mark unless you assign it in 
connection with good will. You can’t assign a 
trade-mark in gross, it isn’t that kind of property. 

Mr. Maiden: If the Court please, I doubt [376] 
the admissibility of this exhibit on several grounds. 
It is admitted it was never filed. It could be con- 
sidered to be in the nature of a self-serving declara- 
tion, but I believe that it wouldn’t be remiss if the 
Court received it in evidence, and I am not going 
to object to it, but I can see some grounds that 
would probably make this imadmissible. 

The Court: It is received as Exhibit No. 17. 


(The document above referred to was _ re- 
ceived in evidence and marked Petitioner's 
Exhibit No. 17.) 


Mr. Mackay: Now, I have one more question 
and that is all. 

Q. (By Mr. Mackay): Mr. Dunlap, you were 
asked by counsel, if you were not tax-conscious, and 
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T think in effect he asked if you had not drafted 
this contract in such a way as to help you in taxes 
I will ask you if this agreement was drawn wit 
the idea of reflecting the real intent of the parties 
in settling the disputes and the cancellation of th 
contract as referred to therein. 

A. Exactly, exactly in accordance with our 1% 
tentions. May J amplify that, Mr. Mackay? 

@. Yes: 

A. If I wanted to paint a picture for tax pure 
poses, 1t would have been a very simple thing fo1 
tax purposes to put a value of $5,000.00 or $10, 
000.00 on the assignment of the [877] trade-mark. 


Recross-Examination 
By Mr. Maiden: 


Q. That is, if that had been agreeable with 
Vita-Food Corporation. You would have had to 
obtain their agreement to such a document, wouldn’t 
vou, Mr. Dunlap? 

A. I haven’t the slightest doubt in the world it 
would have been entirely acceptable. What they 
were interested in was $200,000.00. 

Q. In other words, the Vita-Food Corporation 
would have signed any type of agreement that you 
had written up and drafted for the purposes set 
forth in the agreement? 

A. Any type—I wouldn’t say that. If I put i 
there—for instance, if I put this on the basis that 
they had admitted they had been guilty of a 
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fraudulent yepresentation and the contract was 
herefore cancelled, I don’t think they would have 
signed that, no. I am using that as an illustration. 

Q. Well, how many drafts of this agreement of 
November 28, 1942, were actually prepared before 
you arrived at your final document? 

A. I think it was written and rewritten all 
night long. I think we had at least four different 
variations. 

Q. Well, why was it necessary to have so many 
variations of the agreement if anything vou drafted 
would be [3878] satisfactory to Vita-Food represent- 
utives ? 

A. For this reason: The principal discussion was 
as to tying Mr. Hanisch up until October 15, 1946. 
prohibiting him from selling any of Ins stock, pro- 
hibiting him from doing any other business, of 
agreeing to devote his attention exclusively to the 
actions of this company. That was what we were 
arguing about mostly. 

Q. Now, isn’t it a faet that in ieee discussions 
the substance of the transaction was that Vita- 
Food was selling you a trade-mark and that the 
entire consideration set forth in the agreement was 
for the purpose of acquiring that trade-mark from 
Vita-Food? 

A. That statement is absolutely contrary to what 
the substance was. Let me amplify that. You will 
notice that attached to Exhibit 15 is the notice of 
cancellation of contract dated October 8th. You 
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will notice on October 12th we acknowledged notice 
of termination of contract 
Mr. Maiden: Now, just a minute. I don’t wan 
this answer because he is arguing the ease. He is 
taking facts and putting them together and draw- 
ing inferences from them, and I don’t want the 
answer, and move it be stricken. 
The Court: The part is stricken beginning with 
the witness’ statement, ‘‘Let me amplify my an- 
swer.’’ 
Mr. Maiden: I believe that is all, if the Court 
please. [379] 
Mr. Mackay: I think that is all. 
The Court: You may step down. 


(Witness excused. ) 


